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THE 

DAUPHIN COUNTY REPORTS 

CONTAINING THE CASES DECIDED BY 
Judges of the Twelfth Judical District of Pennsylvania 

AND THE 
Decisions of the Depaitments of the State Govenunent 



Jerauld vs. Shopp 

Contracts — Parol contracts to lease real estate — Dam- 
ages for breach — Practice. 

For the breach ef a parol contract to sell real estate or to lease 
real estate for a longer period than three years, the damages are 
limited to the money advanced and the expenses incurred on the faith 
of the contract. There can be no recovery for the value of the bar* 
gain. 

It is only in cases of fraud that the damages are to be increased 
and the fraud must relate to the inception of the contract. 

Mere failure to covey is not fraud which will subject the vendor to 
additional damages. 

Defendants entered into a parol agreement to lease to plaintiff 
certain premises for a term of six years with the right to sublet 
with defendants' knowledge, plaintiff entered into a written contract 
to sublet the premises. Defendants refused to execute a lease to plain- 
tiff. Plaintiff brought suit for damages for the loss of his bargain. 
Held, on motion for judgment for want of a sufficient affidavit of 
defense, that there could be no recovery. 

In this case the court allowed the plaintiff ten days in which to 
file a supplemental statement claiming other damages suffered^ in 
aeiault of which judgment was directed for defendants. 

Motion lor judgment for want of sufficient affidavit of 
defense. 

C. P. Dauphin County, No. 834, June Term, 1916. 
John C. Nissley and J. E. B. Cunningham for plaintiff. 
M. W. Jacobs and John E. Shopp, for defendants. 
KUNKEL, P. J., December 22, 1917. 
By their affidavit of defense the defendants deny the right 
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of the plaintiff to recover the damages claimed in his state- 
ment. 

It appears that they entered into a parol agreement with 
him for the lease of the premises for six years, with the 
right to sublet themi that they refused to execute the lease, 
in consequence of which he was prevented from subletting 
under a written contract which he made with another for 
that purpose with the defendants' knowledge and on the 
faith of their agreement to lease. 

The affidavit of defense amounts practically to a demuner 
to the statement, and raises the question of the plaintiff's 
right to recover for the loss of his bargain. As he himself 
states in his brief, the question in the case is "whether he 
is entitled to lecovei tor the loss of the bargain set forth 
in the statement of claim as having been made by him upon 
the faith of the parol contract for the lease," and "the ac- 
tion is brought upon the theory that the measure of his 
damages is the aiiiount of the profits he would have made 
by sublettin^r the premises." 

The authorities are clear that for the breach of a pavol 
contract to sell real estate or to lease real estate for a longer 
period than three years, the damages are limited to the 
money advanced and the expenses incurred on the faith of 
the contract. Damars vs. Miller, 34 Pa. 319 and also Hertz- 
log vs. Hertzlog's Admr., 418 ; Sausser ,et al., vs. Steinmetz, 
88 Pa., 324; McCafferty vs. Griswold, 99 Pa. 270; Haney vs. 
Hatfield, 241 Pa. 413; Orr vs. Greiner, 254 Pa. 308. In the 
last cited case it was said, "in Haney vs. Hatfield, 241 Pa. 
413, the rule laid down in Dumars vs. Miller, is reiterated, 
that in a case of breach of contract to convey land the vend- 
or is to restore the vendee to the condition in which he 
found nim, but is not bound to compensate him for the val- 
ue of the bargain. It is only in cases of fraud that the dam- 
ages are to be increased and the fraud must relate to the 
inception of the contract. McNair vs. Compton, 35 Pa. 23. 
Mere failure to convey is not fraud which will subject the 
vendor to further damages. Harris vs. Harris, 70 Pa. 170 ; 
Rineer vs. Collins, 156 Pa. 342." In the case before us there 
is no averment of fraud. The only complaint is that the 
defendants refused to execute the lease. Mere failure or 
refusal is not fraud. The damages claimed, as is admitted, 
are for the loss of the bargain. Such claim cannot be sus- 
tained. No other damages are averred or demanded. How- 
ever, we will not now direct judgment in favor of the de- 
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Lemoyne Trust Co. vs. Doepke et al. 

f endants but will allow the plaintiff ten days from this date 
within which to file a supplemental statement claiming other 
damages suffered, if any; in default of which judgment is 
directed to be entered by the Prothonotary, in favor of the 
defendants. 



Lemoyne Trust Co. vs. Doepke et al. 

Judgments — Opening. 

On a rule to open judgment, the weight of the e^ndence and tho 
credibility of the witnesses are for the court. 

Where the testimony submitted on a rule to open a judgment fails 
to convince the coUrt that a verdict in favor of the petitioner should 
jstand, the judgment will not be disturbed. 

Rule to open judgment, C. P. Dauphin County, No. 428 
June Term, 1916. 

S. Duncan Wylie and John E. Myers, for plaintiff. 
E. M. Hershey, for defendants. 
KUNKEL, P. J., December 22, 1917, 

The testimony submitted in this case fails to convince us 
that a verdict against the genuineness of the petitioner's 
signature to the note should stand. True, he testifies in a 
maimer that his signature is a forgery, yet on the other 
hand there are circumstances which militate against his tes- 
timony ; namely, the similarity of the signature on the note 
to his signature to the petition for the rule, his failure to 
challenge the signature when he received notice of it from 
the plaintiff bank and his conversation with the wife of the 
joint maker of the note in which he stated that there was 
money due at the plaintiff bank which he, the defendant 
would have to stand for and that she should help him pay 
it. This statement is especially significant in view of the 
fact that the note in question was the only obligation which 
the bank held aganst him. Although he denies part of the 
conversation and that it referred to the note, he does admit 
that his visits to the wife of the joint maker were occasion- 
ed by the receipt of the notices from the bank respecting 
the note. The weight of the evidence and credibility of the 
witnesses in cases of this kind are for the Court. Having 
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due regard to the fact that the defendant is an interested 
witness and to his conduct and statements referred to, we 
are not moved to disturb this judgment. 
Accordingly, the rule to open the judgment is discharged* 



Dissolution of Corporations 



Corporations — Dissolution — Acts of June 1, 1889 and 
June 15, 1911. 

The Act of June 15, 1911, P. L. 955, does not repeal the Act of 
June 1, 1889, P. L. 420, and the Auditor General is not bound to mark 
a corporation dissolved and out of business on the books of his de- 
partment, until section 32 of the Act of 1889 has b^en complied with* 

Attorney General's Department. Opinion to Thomas B. 
Donaldson, Special Deputy Insurance Commissioner. 

HARGEST, Deputy Attorney General, December 4, 1917. 

Some time ago you transmitted to this Department the 
correspondence which passed between yourself and the Au- 
ditor General with reference to marking the Pittsburgh Life 
and Trust Company, dissolved on the books of the Auditor 
General. 

I understand that a decree of dissolution was entered 
against the Pittsburgh Life and Trust Company in the Court 
of Common Pleas of Allegheny County, either by proceed- 
ings taken pursuant to the Act of June 1, 1911, P. L. 599, 
or Section 4 of the Act of June 1, 1911, P. L. 607, and that 
you were appointed Special Deputy Insurance Commission- 
er, to wind up its affairs, and in the course of your duty you 
suggested to the Auditor General that the corporation was 
dissolved. 

The Auditor General then called your attention to Sec- 
tion 32 of the Act of Assembly of June 1, 1889, P. L. 420, 
and the Act of June 15, 1911, P. L. 955, and stated that no 
application had been made to his Department for a certifi- 
cate as provided by the Act of 1889, and intimated that the 
dissolution of the corporation was invalid. You thereupon 
requested an opinion as to whether the dissolution is in- 
valid, because these acts of Assembly were not complied 
with. 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 5 

Dissolution of Corporations 

Inasmuch as this matter is in the courts, and the distri- 
bution which you make must have the supervision of the 
Court, I do not think that it is necessary to express an opin- 
ion now as to the elt'ect of the decree of dissolution without 
complying with these Acts of Assembly. 

The 32d Section of the Act of June 1, 1889, P. L. 420, pro- 
vides: 

"That no corporation, company, joint-stock associa- 
tion association or limited partnership, made taxable by 
this Act, shall hereafter be dissolved by the decree of 
any court of common pleas, nor shall any judicial sale be 
valid or a distribution of the proceeds thereof be made, 
until all taxes due the Commonwealth have been fully 
paid into the State Treasury and the certificate of the 
Auditor General, State Treasurer and Attorney Gener- 
al to this effect, filed in the proper court, with the pro- 
ceeding for dissolution or sale." 

The Act of June 15, 1911, P. L. 955, provides 
"That all State taxes imposed under tiie authority of 
any law of this Commonwealth * * * * and all public 
accounts settled against any corporation * * * * shall 
be a first lien upon the franchises and property, real 
and personal, of such corporation * * * from date when 
they are settled by the Auditor General and approved 
by the State Treasurer; and whenever the franchises 
or property of a corporation * * * * shall be sold at a 
judicisd sale, all taxes, interest, * * * * due the Com- 
monwealth shall first be allowed and paid out of the 
proceeds of such sale, before any judgment, mortgage, 
or other claim or lien against such corporation" etc. 
I understand your position to be that this Act of Assem- 
bly repeals the Act of June 1,*1889. I cannot agree with 
that contention. 

There is no conflict between the Act of June 15, 1911, and 
the Act of June 1, 1889. The purpose of the Act of 1889 was 
to prohibit a corporation from going out of existence while 
it owed the State money. The purpose of the Act of 1911 
was to meet some decisions of the Court which had deprived 
the Commonwealth of a prior lien which, up to that time, 
it was thought by the accounting officers, the law gave to 
the Commonwealth. 

The intention of the Act of 1911 was to provide a supple- 
mental safeguard. Standing alone, the Act of 1911 would 
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not wholly protect the interests of the State. The proper- 
ty of a corporation might consist wholly of personalty and, 
such corporation, seeking to evade its taxes, might sell all 
of its personal property, distribute the proceeds as divi- 
dends, and then dissolve the corporation. Such a proceed- 
ing would be entirely within the provisions of the Act of 
1911, and, when the State undertook to collect the taxes, 
it would find nothing upon which the tax could operate as 
alien. 

The Act of 1889, however, would prevent such a situation 
from arising. The Act of 1889 and the Act of 1911 were 
both for the protection of the taxes, interest, penalties and 
bonus due to the State, and they accomplish that puii)ose by 
different means. There is no inconsistency between them. 
The Act of 1911 provides for an immediate lien upon all 
property of the corporation which continues until paid, and 
the Act of 1889 prohibits the corporation from being dis- 
solved before a certificate is obtained showing that such 
claims have been paid. Both acts may operate together and, 
operating together, better safeguard the Commonwealth. 

There is nothing in the Act of 1911 which indicates that 
it was to be the exclusive safeguard thereafter afforded to 
the Commonwealth. 

I am, therefore, of opinion that the Act of 1911 does 
not repeal Section 32 of the Act of 1889. It is not necessary 
to decide whether the decree of dissolution in this case is 
invalid. All that I do now decide is that under the facts 
and the law, as I view it, the Auditor General is not bound 
to mark the Pittsburgh Life and Trust Company dissolved 
and out of business on the books of his Department, until 
Section 32 of the Act of 1889 has been complied with. 
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Banks and Trust Companies — Reports to Commissioner 
of Banking — Publication of summary of reports — Act of 
April 5, 1917. 

Under the Act of April 5, 1017, P. L. 49« amending the Act of May 
3, 1909, P. L. 424, banks and trust companies are not required to 
jniblish in a legal newspaper the summary of their reports to the 
Commissioner of Banking referred to in the Act of February 11, 1895, 
P. L. 4. 

Attorney General's Department. Opinion to Daniel F. 
Laf ean. Commissioner of Banking. 

KUN, Deputy Attorney General, November 28, 1917. 
This Department is in receipt of your communication of 
the 14th instant in which you state that by the Act of Feb- 
ruary 11, 1895, P. L. 4, banks and trust companies are re- 
quired to make reports to you when called upon so to do and 
that an abstract summary of such report 

"Shall forthwith be published by such corporation 
in a newspaper published in the place where such cor- 
poration is located, at least three times, and if there 
is no newspaper pubhshed in such place, then in the 
newspaper published nearest thereto in the same coun- 
ty." 
You also direct our attention to the Act of May 3, 1909, 
P. L. 424, which, as amended by the Act of Aprfl 5, 1917, 
P. L. 49, reads as follows : 

"That hereafter in all counties of the Commonwealth, 
having one hundred and fifty thousand inhabitants or 
more, every notice or advertisement required by law 
or rules of court to be published in one or more news- 
papers of general circulation, unless dispensed with by 
special order of court, shall also be published in the 
legal newspaper, issued at least weekly, in said county, 
designated by rules of court for the publication of 
court or other legal notices, if such newspaper exists. 
Publication in such legal newspaper shall be made as 
often as required to be made in such newspaper in gen- 
eral circulation, and shall be subject to the same stipu- 
lations and regulations as those imposed for the Uke 
services upon all newspapers : Provided, That nothing 
herein contained shall be construed to require the pub- 
lication in such legal newspapers of municipal ordin- 
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ances, mercantile, appraisers' notices, advertising for 

b^as lor contracts for pubnc work, or lists of delinquent 

taxpayers/' 

You asic wnether the abstract summary referred to in 

the Act of 1895 is within the purview of the Act of May 3, 

1909, as amended by the Act of 1917, so as to necessitate 

its pubUcation in a •iegal newspaper." 

The disposition of the question depends upon whether 
the "abstract summary" constitutes a "notice or advertise- 
ment" as contemplated by the Act of 1909 and its amend- 
ment. The abstract summary certainly does not constitute 
a '"notice," which latter term is defined by Bourier to mean: 
"The information given of some act done, or the in- 
terpellation by which some act is required to be done." 
The summary is merely a short statement of the condi- 
tion of the bank or trust company published for general pub- 
lic information. Does it constitute an "advertisement?" 
The same authority defines the word "advertisement" as: 

"Information or knowledge communicated to indi- 
viduals or the public in a manner designated to attract 
general attention." 
While the character of the summary may include it with- 
in the language of this definition, an examination of the Act 
of 1909 leads to the conclusion that the term "advertise- 
ment" is used therein in a more restricted sense. 
The Act of 1909 contains the following preamble: 

"Whereas, There exists in several counties of the 
Commonwealth legal newspapers, in which notices re- 
lating to the courts and the practice therein are usual- 
ly pubhshed ; and 

"Whereas, It is a great convenience to the legal pro- 
fession and to the pubhc to have all notices, required 
to be pubhshed by law or rules of court, published in 
such legal newspapers:" 
Though it has been held that the preamble is not a part 
of a statute so as to enlarge or restrict or in any wise change 
a legislative provision clearly expressed, yet, it is equally 
well established that where the meaning is open to doubt, 
the preamble may be consulted in order to ascertain the 
legislative intent. The decisions in Erie, &c., R. R. Co. vs. 
Casey, 26 Pa. 287; Yeager v. Weaver, 64 Pa. 425; and Com- 
monwealth V. Marshall, 69 Pa. 328 settle the law that when- 
ever there is doubt as to the subject matter to which an act 
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is to be applied, the preamble may be consulted as an aid 
to inteipretation. 

In Lqwis' Sutherland Statutory Constructioji, Vol. 2, Sec. 
311 (Second Ed.), it is said: 

***** Where there is such generality in the text 
of the statute as renders it ambiguous as to scope, the 
preamble may be referred to to determine whether such 
general language is to have the most extensive or only 
a restricted operation; for the purpose of the pream- 
ble is to state the reason and object of the law." Cit- 
ing U. S. V. Webster Davies, 38 Fed. Cases, No. 16658. 
A reading of the Act of 1909, as amended, does raise a 
doubt as to its scope and the preamble may therefore be 
considered. 

The first paragraph is of minor importance, being merely 
a statement of the existence of certain legal newspapers in 
which it has been the custom to publish "notices" relating 
to the courts and the practice therein. The second para- 
graph is of more importance : 

"Whereas, It is a great convenience to the legal pro- 
fession and to the public to have all notices, required 
to be published by law or rules of court, published in 
such legal newspapers:" 
The preamble says nothing about "advertisements." It 
was "notices" that was present in the Legislative mind. 
Theretofore only those notices which related to the courts 
and the practice therein were published. Now, for the con- 
venience of the legal profession and the public, all notices 
ai^e to be published in the legal newspaper. In its more 
restricted sense, Bouvier defines "advertisement" as : 

"A notice published in handbills, placards, a news- 
paper, etc." 
and it is in this restricted sense that the term was em- 
ployed in the Act of 1909 and its amendment. The enum- 
eration contained in the proviso all relate to matters of no- 
tice. Thus, "municipal ordinances" are published in order 
to give persons an opportunity to object to their passage 
or to familiarize themselves with provisions affecting them ; 
mercantile appraisers' lists are advertised to notify persons 
of their liability for personal taxes; bids for contracts are 
advertised to give notice to all persons engaged in business 
so that they may have an opportunity to participate in the 
work, and lists of delinquent taxpayers are advertised in or- 
der to notify them that their property may be seized and 
sold if these taxes are not paid. All these are more than 
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matters of mere information and knowledge; they are really 
notices of a particular kind and such as may affect the spec- 
ial parties or class of persons for whose benfit they are pub- 
lished. 

It is also to be noted that there is a limiting provision in 
tiie Act tiiat every "notice or advertisement" required to 
be publii^ed in general newspapers shall also be published 
m a legal newspaper ''unless dispensed with by special or- 
der of Court" There might be a strong inference from 
this, that the Act applies only to such notices or advertise- 
m^its as to the publication of which the courts have some 
supervisory jurisdiction were it not for the proviso in the 
Act excepting certain notices and advertisements above re- 
ferred to, relating to matters over which the courts have no 
jurisdiction whatever - indicating that other such notices 
or advertisements in the nature of notices are included with- 
in the scope of the Act. 

It is my conclusion that the term ''advertisement," is used 
in the Act of 1909 in a restricted sense; that it means an 
advertisement in the nature of a notice; that it does not 
comprehend the abstract summary referred to in tiie said 
Act of 1895 ; and, that, therefore, such summary need not 
be published in a legsi newspaper. 



Volunteer Police Officers 



Volunteer Police Officers — ^Powers. 

A volimteer police officer can, in the manner prescribed by the Act 
of May 2, 1899, P. L. 173, execute a warrant issued in the county in 
whidi he is oommiBsioned, for an offense committed therein, in any 
county in the state to which the offender may go. 

A volunteer police officer cannot make an arrest without warrant 
outside the limits of the county for which he is commissioned. 

Attorney General's Department. Opinion. 

COLONS, Deputy Attorney General, December 19, 1917. 

There was duly received your communication of the 4th. 
inst to the Attorney General, requesting an interpretation 
of tiie Act of July 18, 1917, P. L. 1062, relating to the volun- 
teier police officers appmnted by the Governor during the 
present war, upon the question as to what powers sudi po* 
lice officers may possess to perform any offi<»al duty or exer- 
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else any official function outside of the limits of the county 
in which they reside and for which they are commissioned. 
The powers of the aforesaid officers are defined and fixed 
by the provisions or Section 3 of said Act, which read as 
follows : 

"The police officers, when so appointed and qualified, 

shall have and posses all the powers of police officers 

of tiie several cities, boroughs and townships of the 

Commonwealth, and are authorized to arrest upon view, 

with or without warrant, any pei*son apprehended in 

the commission of any offense against tiie laws of the 

Commonwealth or of the United States." 

It follows from the foregoing that a Volunteer Police 

Officer is vested with precisely the same powers as those 

possessed by a police officer of a city, borough, or township 

of the Commonwealth under existing law. 

The Act of May 2, 1899, P. L. 173, provides where a 
person against whom a warrant issues escapes or goes into 
"any other city or county out of the jurisdiction of the 
judge, alderman, or justice of the city or county granting 
such warrant," and in which county the offense was com- 
mitted, that the person to whom the warrant issues in such 
case, may serve tne same in the county to which the offend- 
er has gone, who is to be taken before a magistrate of such 
latter county for the giving of bail, if the offense be bail- 
able, for his due appearance in the county in which the 
offense was committed. In Commonwealth vs. Leech, 10 
Del. 188, it was held that under this Act, a constable of a 
borough to whom a warrant was issued for the arrest of one 
charged with an offense against an ordinance of said bor- 
ough, had the authority to execute the warrant and arrest 
the offender in another county into which he had gone. 

It may therefore be concluded that a Volunteer Police 
Officer apointed by the Governor under the said Act of 1917, 
may serve a warrant outside the county in which he is com- 
missioned for the arrest of one conmiitting an offense 
therein in the manner as provided in said Act of 1899. 

A police officer has no power as such, to arrest without 
a warrant outside of the limits of the particular municipal 
division in and for which he was elected or appointed. Since 
as above pointed out, a Volunteer Police Officer has only 
like powers with those of city, borough or township police 
officers, he likewise has no power by virtue of his commis- 
sion as such official to make an arrest without a warrant be- 
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yond the limits of the county in and for which he is com- 
missioned. 

It may be noted that under the common law, any indi- 
vidual has the power to arrest, without warrant, a person- 
known to have committed a felony or where there is prob- 
able cause of suspicion of the commission of such a crime, 
though in the latter case the arrest is made at the risk of 
the party making the same that no crime has in fact been 
committed. So an individual may arrest, without warranty 
one committing a breach of the peace, but not after the 
offense has been committed. 

Sadler on Criminal Procedure, Sec. 79. 

4 Blackstone, 293. 

Brooks vs. Commonwealth, 61 Pa. 352. 
, As stated above, however, a Volunteer Police Officer ap- 
pointed under said Act of 1917, is not in consequence of his 
commission to such office clothed with any power to make 
an arrest without a warrant beyond the limits of the coun- 
ty in which he is commissioned. In such respect his au- 
thority is no greater than that possessed by individuals in 
general. 

In accordance with the foregoing and in answer to your 
said communication, yo,u are therefore respectfully advised 
as follows: 

1. That a Volunteer Police Officer can lawfully execute a 
warrant duly issued in the county in which he is commis- 
sioned for an offense committed therein in any county of 
the State to \yhich the offender may go, in manner as pre- 
scribed in the said Act of 1899. 

2. That the said Act of 1917, in pursuance of which a vol- 
unteer Police Officer is appointed, does not invest such officer 
with any authority to make an arrest without a warrant 
outside of the limits of the county in and for which he is 
commissioned. 



Workmen's Compensation Act 

Persons employed in Domestic service or agriculture. 

The act of June 3, 1915, P. L. 777, which provides that nothing 
contained in the Workmen's Compensation Act of 1915 shall apply 
to persons engaged in domestic service or agriculture is constitu- 
tional. 
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Attorney Generars Department — Opinion. 
KLiijijEii, Deputy Attorney General, December 18, 1917. 
lii^ iyepartiiieiit is in receipt oi your tavor of tiie 30th. 
ultniio, reuiuve to tiie constitutionality oi tiie Act of June 
.3, li>xo, r. Li. 'i'i'i (iNO. 843), vvmcii provides tnat nothing 
<3on tamed in the WorKmen's Coinponsation Act of 1916 
<shau apply to, or in any way ariect, any person who, at 
the tiiiie of injury, is engaged in domestic service or agri- 
culture. 

I am of the opinion that this Act is constitutional; that 
the classification contained therein is genuine and founded 
on a real distinction in the classes of service. 

In a well considered opinion rendered March 1, 1917, in 
the case of Slialier vs. Shires, 3 Dept. icep. p. 660, you your- 
-self Cite a number of decisions from other States in which 
the constitutionality of similar exemptions has been upheld. 
The Supreme Cornet of this State, in tne case of Seabolt 
vs. Commissioners, 187 Pa. 313, said : 

'^Legislation for a class distinguished from a general 
subject IS not special but general, and classification is 
a legislative question, subject to judicial revision only 
so lai* as to see tliat it is founded on real distinctions 
in the subjects classified, and not on artificial or irrele- 
vant ones used for the purpose of evading the constitu- 
tional piohibition. If the distinctions are genuine the 
courts cannot declare the classification void, though 
they may not considsr it to be on a sound basis." 
In the case of West Virghiia Pulp & Paper Co. vs. Public 
Service Commission, 61 Superior Ct. 555, the Superior Court 
said, page 567: 

*'A law is general and uniform if it affect in like 
manner all persons in the same circumstances. It is 
not to be understood that to be uniform and general 
it must operate upon every person in the State. All 
that is required is that every person brought within 
the relations provided for it in the statute is within 
its provisons.'' 
In the case of Commonwealth vs. Beatty, 15 Superior Ct. 
5, it was held that in the exercise of its police power the 
State n;ay eitact laws to protect the lives, health and safety 
of persons following specified callings and may thus indi- 
rectly interfere with the freedom of contract. 

That decision related to the construction of the Act of 
April 29, 1897, P. L, 30, regulating the employment and 
providing for the health and safety of men, women and 
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children in manufacturing establishments, mercantile indus- 
tries, laundries, renovating works and printing offices. 

In the recent case of Commonwealth vs. Wormser, 67 Su- 
perior Ct. 444, it was held that the Act of May 13, 1915, 
P. L. 286, regulating tiie employment of minors is constitu- 
tional, although it is specifically provided therein tliat the 
Act should not apply to children employed on the farm or 
in domestic service in private homes. 

Numerous other decisions of the Supreme and Superior 
Courts of this State might be cited, but I deem it unnecess- 
sary to do so. In my judgment the classification is genuine 
and founded on a real distinction in the subjects classified, 
and is, therefore, constitutional. 



In re: Contested Election of Newton Miller 

Elections — Contest — Bond — Act of April 28, 1899, 
P. L. 118. 

In a proceeding to contest an election under the Act of April 28, 
1889, P. L. 118, ttie filing of a bond with sureties as provided by the 
act is essential to the jurisdiction of the Court; failure to comply with 
this provision leaves the court no alemative than to dismiss the 
petition to contest. 

There is nothing in the Act of April 28, 1899 which requires the 
court to direct the filing of a bond; the only duty imposed upon the 
court is to fix the amount of the bond and approve the sureties and 
this only upon application. 

In a proceeding to contest an election the inadvertent approval by 
tiie court of an improper bond does not change the legal effect of 
filing a bond not in compliance with the statute. 

Motion to dismiss petition to contest election. Q. S. Dau- 
phin Co. No. 627, September Sessions, 1917. 

Neiffer & Sassaman, for petitioners. 

Fox & Geyer, for defendant. 

KUNKEL, P. J., January 1, 1918. 
The bond filed by the petitioners in this case is without 
sureties. This is not in compliance with the Act of Assem- 
bly of April 28, 1899, P. L. 118, which provides that a bond 
signed by five of the petitioners shall be filed within ten 
days after the presentation of the petition to contest, in 
such sum as the Court shall designate, with sureties to be 
approved by the Court. It further provides that if such 
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bond shall not be filed the petition to contest the election 
SiiSdi be dismissed. The filing of the bond prescribed by the 
statute is a jurisdictional provision and unless complied with 
leaves the Court no other alternative than to dismiss the 
petition to contest. Moritz's Contested Election, 256 Pa. 
537. 

But the petitioners contend that they have not yet been 
directed by the Court to file a bond. There is nothing in 
the statute which requires the Court to make such a direc- 
tion. The only duty impost upon ttie Court is to fix tlie 
amount of the bond and to approve the sureties, and that 
too only on application. As a matter of fact, however, when 
the petitioners presented their petition they secured from 
the Court an order drawn by their counsel directing the per- 
son claiming the right to the office in dispute to file a bond 
with approval sureties in the sum therein designated. By 
mistake of their counsel, which passed unnoticed by the 
Judge who made tiie order, the bond was directed to be 
given by the person whom the i)etitioners claimed was en* 
titied to the office, but they evidently discovered their mis- 
take because they afterwards presented the bond now be- 
fore us, signed by five of the petitioners in the sum desig- 
nated in the order but without sureties. They are therefore 
in no position to contend that the sum in whidi the bond 
was given was not. designated by the Court nor to complain 
that they were misled, inasmuch as they corrected tiie only 
mistake made in the order. Botii the order and the Acik 
of Assembly required the bond to have sureties. In this 
regard the petitioners have complied with neither. We fail 
to see that they have any substantial or just ground for 
complaint. 

Nor did the inadvertent approval by the Court of the bond 
which the petitioners filed change the legal effect of filing 
a bond not in compliance with tiie statute. Moritae's Con- 
tested Election, supra. 541. In that case, the bond whidi 
was filed was not sealed, but was approved by the Court, 
and it was said ''it is a matter of no concern in this inquiry 
upon whom rested responsibility for the fUing of the uns^d- 
ed instrument; it is the legal effect of the filing of an unseal- 
ed obligation, without attempt to idter or amend the same 
until after the limit in time for the filing sudi bond as tite 
statute requires has expired, that concerns us.'' 

The petition to contest is dismissed. 
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. Bonds of Notai-ies, Public and County Officers 

Notaries Public — County Officers — Bonds — Revenue 
Stamps.. 

Bonds of notaries public eixid of prothonotaries and other county 
officers do not requir<^ revenue stamps. 

Attorney General's Department. Opinion. 

HARGEST, Deputy Attorney General, December 28, 1917. 

You have asked to be advised whether the war revenue 
stamps are required on the bonds of notaries public, and of 
prothonotaries and other county officers. 

A notary public gives a bond pursuant to the act of March 
5, 1791, (3 Sinith's Laws,7), to the Commonwealth, for the 
faithful performance of the duties of his office. 

The Prothonotaries and other county officials are required 
to give bonds to the Commonwealth for the faithful per- 
formance of their official duties. 

In the case of prothonotaries, the sureties are to be ap- 
proved by two of the judges of the Court of Common Pleas, 
and also by the Governor. 

It is settled beyond question that Congress cannot tax 
the agencies and instrumentalities of the State Government, 
or those of its municipal sub-divisions, because such muni- 
cipal sub-divisions are part of the machinery of the State 
Government. 

In the very well considered case of State vs. Garton, 32 
Ind. 1, 2 Am. Rep. 315, it is held that 

"Congress has no power to impose a stamp tax upon 
the official bonds given to the State by its officers." 

In this case the bond was that of a sheriff of one of the 
counties of Indiana. 

The bonds to which you refer are given to the Common- 
wealth, and required by the Commonwealth, for the pur- 
pose of carrying out its governmental authority. Those of 
notaries public, of prothonotaries, and other county officers, 
are in this class and I am of opinion that no Federal tax 
can be legally imposed upon them. 
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Private banks — Reports — Publication — Act of June 
19, 1911, 

Under the Act of June 19, 1911, P. L. 1060, the statements of priT- 
ate bankers must be published three times in one newspaper of gen* 
eral circulation in the county where business is done. Two publi* 
cations are not necessary, unless there is a legal periodical published 
in that county; in which event the statement must appear three timei 
in the legal periodical as well as in the newspaper of general dicu* 
lation. 

Attorney General's Department. Opinion to Daniel F« 
Lafean, Commissioner of Banking. 

HAKGEST, Deputy Attorney General, December 18, 
19n. 

Your i-ecent favor addressed to the Attorney General, re- 
questing an mterpretation of the act of June 19, 1911, P. 
L. 1060, was duly received. 

Ycu ask to be advised how the reports of private bankers 
nmde to the Commissioner of Banking are to be published. 

Section 2 of the act provides that tiie licensee shall, when 
required by the Commissioner of Banking, report in such 
form as is presoiVied, showing the amount of assets and li- 
abilitit*s of the licensee, and fiuther provides: 

"A copy of which statement shall be published three 
times ill a newspaper of general circulation, and a legal 
periodical, if any. in the county where the business is 
conducted, or in a newspi^)er published in the nearest 
adjacent county.'^ 

This language is not clear. It is susceptible of several 
intei'pi'etations. It may require the publication in a news- 
paper of general circulation in the county where the busi- 
ness is conducted, or in a newspaper published in the near- 
est adjacent county. It may also be interpreted to mean 
that the publication must be made in the newspaper of the 
county, and also in a newspaper in the adjacent county, 
where there is no legal periodical in the county where the 
business Ik conducted. In this event two publications would 
always be required. 

Did the Legislature intend the statement of a private 
bank to be also published in an adjoining county when pub* 
lication can be made in the county in which business is con- 
ducted? 

I am of opnion that it was the intention of the Legislar 
tore to require publication for three times in a newspaper 
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in the county where the business is conducted, and only to 
require publication in a newspaper published in an adjoin- 
ing county, when there is no newspaper of general circu- 
lation in the county in which business is done. 

If there is a legal periodical published in the county in 
which the business is conducted, publication must be made 
in the legal periodical^ in addition to the newspaper. U the 
parenthetical clause is transposed the meaning is clear. 

In my opinion a copy of the statement must be published 
three times in a newspaper of general circulation in the 
county where business is conducted, or if there be no news- 
)»aper in that county, then in a newspaper published in the 
nearest adjacent county, and publication must also be made 
in a !egal periodical, if there is any "in the county where 
l^UL.iness is conducted." 

The language '^nearest adjacent county" is also obscure. 
Every county, bordering on another county is equally near 
and equally adjacent. The only reasonable interpretation to 
be given to that language is that, in the absence of a news- 
paper of general circulation published in the county where 
business is done, the publication should be made in a news- 
paper of general circulation in the adjacent county which 
is nearest to the place of business. 

I, therefore, specifically advise you that publication of the 
statement of the licensees under this act are to be made 
thiee times in one newspaper of general circulation in the 
county where business is done, and two publications are not 
necessary unless there is a legal periodical published in that 
county, in which event the publication must appear three 
times in the legal periodical, as well as in the newspaper 
of general circulation. 



Employes of the State Government 

• Employes of the state government — Military Service — 
Substitutes — Act of June 7, 1917. 

A substitute, employed under the Act of June 7, 1917, P. L. 600, 
is not within the provisions of the Act, either in respect to ,the right 
to retain the office or employment to which he has been called as a 
substitute xfr the right to have any part of his salary paid to his de- 
pendents, in case he enters the military or naval service of the United 
States. 

Attorney General's Department. Opinion to Dr. Samuel 
C Dixon, Commissioner of Health. 
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COLLINS, Deputy Attorney General, January 10, 1918. 
There was duly received your communication of the 3d 
insi. to the Attorney General asking to be advised as to the 
applicability in the case hereinafter mentioned of the Act 
of June 7, 1917, P. L. 600, relating to officers and employes 
oi the Commonwealth entering tiie military or naval ser- 
vice of the United States. 
The question submitted by you is as follows : 
In case a substitute, employed in pursuance of the pro- 
visions of said Act to perform the work or exercise the dut- 
ies of one who had been regularly employed and who has 
enlisted, enrolled or been drafted into the military or naval 
service of the United States and has claimed the benefit af 
said Act, should himself likewise enter said service, would 
such substitute employe in turn also thereupon be entitled 
to the benefit of said Act in respect to having his employ- 
ment retained for him and a portion of his salary paid to 
his dependent. 

It is provided in Section 1 of the Act, inter alia, as fol- 
lows: 

"That whenever any appointive officer or employe, 
regularly employed by the Commonwealth of Pennsyl- 
vania in its civil service ♦ ♦ ♦ shall in time of war or 
contemplated war enlist, enroll, or be drafted in the 
military or naval service of the United States, or any 
branch or unit thereof, he shall not be deemed or held 
to have thereby resigned from or abandoned his said 
office or employment, nor shall he be removable there- 
from during the period of his service, but the duties 
of his said office or employment shall, if there is no 
other person authorized by law to perform the pow- 
ers and duties of such officer or employe during said 
period, be performed by a substitute." 
It IS further provided in Section 2 that such officer or em- 
ploye may at the time of his enlistment in the United States 
service file his statement in the manner therein prescribed 
setting forth "his intention to retain his said office or em- 
plojrment and to resiune the duties thereof after the expir- 
ation" of his military service, and the names of his depend- 
ents to whom he requests and directs that one-half of his 
salary be paid while he is in such service. 

It will be noted that only those "regularly employed" are 
entitled to claim said benefits of the Act. That is one uni- 
form test of its applicability in all cases. A substitute call- 
ed to perform the duties of any particular place can not be 
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regarded as one "regularly employed" within the intent of 
tiie Act. His tenure therein is wholly limited by the right 
of the regular incumbent to retiun to it and resume its dut- 
ies at any time. The absence of the regular oflScer or em- 
ploye is merely temporary. The Act enjoins that during 
such absence in the military service he shall not in conse- 
quence thereof lose his position. The person who is substi- 
tuted to perf onn its duties is consequently not regularly em- 
ployed thereat, but is only an occupant of the position ad 
interim, and gives way immediately by operation of law up- 
on the return of the regular officer or employe. 

Furthermore, it is obvious that a given position could not 
be held open and secured to both the regular and the sub- 
stituted employe; two persons could not have the right to 
return to and resume the duties of the same place. Under 
the Act it belongs to. the ope who had been "regularly em- 
ployed" therein by the Commonwealth at the time of his 
entering the military service and who, in due form, has sig- 
nified his intention to retain it and resume its duties upon 
the expiration of his military service. His is the prior right 
thereto pending his said service. This privilege can attach 
alone at the same time to one person for each office or em- 
plo3rment. 

Since a substitute can not claim the benefit of the pro- 
vision of the Act entitling one to retain an office or employ- 
ment during his military service, it must necessarily be al- 
so concluded that he does not come within the provision 
relating to the payment of a portion of salary to a depend- 
ent. Only an officer or employe vested with the right to re- 
tain his office or employment , and who has, in the prescrib- 
ed statement, declared his intention to retain and resume it, 
is within the scope of this bounty. The status of a substi- 
tute is plainly not such as to meet this essential require- 
ment. 

You are therefore advised that a substitute employed un- 
der said Act to perform the duties of an officer or employe 
who has entered the military or naval service and duly filed 
his statement declaring his intention to retain his office or 
emplo3rment and resume its duties upon the expiration of 
his said service, is not entitled, if he himself enters the mili- 
tary service, to claim the benefit of said Act eitiier in re- 
spect to the right to retain the office or employment to which 
he had been called as a substitute or to have any part of 
his salary as such substitute paid to his dependents. 
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Revenue Tax on Parcels Post Packages. 

Revenue tax on parcels post package — Liability of com- 
monwealth. 

No tax can be lawfully imposed on parcels post packages sent 
by the state of Pennsylvania in its governmental operations. Ther« 
should be plainly stamped on each package a statement that it is sent 
by the state of Pennsylvania in connection with its government oper- 
ations and that exemption from the stamp tax imposed by Act of 
Congress of October Z, 1917, is claimed. 

Attorney General's Department. Opinion to Robert H. 
Hendrickson, Chief of Division, Department of Public Print- 
ing and Binding. 
KELLER, Deputy Attorney General, December 26, 1917. 
This Department is in receipt of your favor of the 11th. 
inst. inquiring whether the Commonwealth of Pennsylvania 
is subject to the revenue tax imposed on parcels post pack- 
ages under the Act of Congress approved October 3, 1917. 

This tax is laid in pursuance of the fourteenth clause of 
Section 807, Schedule A, of the above mentioned Act of Con- 
gress, entitled ''Stamp Taxes,'' which reads as follows: 

"14. Parcel-post packages: Upon every parcel or 
package transported from one point in the United 
States to another by parcel post on which the postage 
amounts to 25 cents or more, a tax of 1 cent for eadi 
25 cente or fractional part tiiereof charged for such 
transportation, to be paid by the consignor. 

No such parcel or package shall be transported until 
a stamp or stamps representing the tax due shall have 
been affixed thereto." 
It will be noted that this is not an increase in parcel post 
rates such as is provided for postal rates under Title XI 
of the said Act. The increase in postal rates is a charge 
made by the United States Government for services render- 
ed by it in connection with its postal service, and the State 
of Pennsylvania is not exempt from the increase. The tax 
imposed on parcels post packages, however, is distinctly a 
revenue tax. It does not purport to be a compensating 
charge paid to the United States Government or its posted 
department for services rendered by the United States Gov- 
ernment in the transmission of parcels post, but a revenue 
tax to be paid by the consignor, similar to a tax on bonds, 
conveyances, powers of attorney, etc. The stamp requirea 
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to be affixed is not a postage but a revenue stamp. 

In the case of McCuUoch vs. the State of Maryland, 4 
Wheaton 306, Chief Justice Marshall held that the several 
States cannot lawfully, whether by taxation or otherwise, 
retard, impede or hinder, or in any manner control the opei*- 
ations of the constitutional laws passed by Congress, to 
carry into effect the powers vested in the national govern- 
ment ; that the power to tax was the power to destroy. This 
was followed by Osborn vs. Bank of United States, 9 Wheat- 
ton 736 and Weston vs. Charleston, 2 Peters 449, which held 
that the States could not lawfully impose a tax on the oper- 
ations of the Federal Government. 

In the case of Buffington, Collector, vs. Day, 11 Wallace 
113, the converse of this ruling was made and it was decided 
that Congress could not under the Constitution of the 
United States, impose a tax upon the salary of a judicial 
oflSicer of the State. The Court (Mr. Justice Nelson deliver- 
ing the Opinion) said: 

"And if the means and instrumentalities, employed 
by that government (that is the federal' government) 
to carry into operation the powers granted to^ it are 
necessarily, and, for the sake of self-preservation, ex- 
empt from taxation by the states, why are not tiiose 
of the states depending upon their reserved powers, for 
like reasons, equally exempt from Federal taxation? 
Their unimpaired existence in the one case is as essen- 
tial as in the other. It is admitted that there is no 
express provision in the Constitution that prohibits 
the general government from taxing the means and in- 
strumentalities of the states, nor is there any prohibit- 
ing the states, from taxing the means and instrumen- 
talities of that government. In both cases the exemp- 
tion rests upon necessary implication, and is upheld by 
the great law of self-preservation ; as any government, 
whose means employed in conducting its operations, if 
subject to the control of another and distmct govern- 
ment, can exist only at the mercy of that government. 
Of what avail are these means if another power may 
tax them at discretion?'*^ 
In the case of South Carolina vs. United States, 199 U. S. 
437, tiie Supreme Court said, Mr. Justice Brewer delivering 
the opinion: 

"The exemption of the state's property and its func- 
tions from Federal taxation is implied from the dual 
character of our Federal system and the necessity of 
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preserving the state in all its efficiency." 
In the case of United States vs. Railroad Company, 17 
Wallace 332, the Court said (p. 327) : 

"The ri^ht of the states to administer their own af- 
fairs through their legislative, executive, and judicial 
departments, in their own manner through their own 
agencies, is conceded by the uniform decisions of this 
court and by the practice of the Federal government 
from its organization. This carries with it an exemp- 
tion of those agencies and instruments, from the taxing 
power of the Federal government." 
In Ambrosini vs. United States, 187, U. S. 1, it was held: 
"The general principle is that, as the means and in- 
strumentalities employed by the general government 
to carry into operation the powers granted to it are 
exempt from taxation by the states, so are those of 
tiie state exempt from taxation by the general govern- 
ment. It rests on the law of self-preservation, for any 
government whose means employed in conductmg its 
strictly governmental operations are subject to the con- 
trol of another and distinct government exists onjy at 
the mercy of the latter." 
In the case of Pollock vs. The Farmers' Loan & Trust 
Company, 157 U. S. 429, the Supreme Court said (p. 584) : 
"As the states cannot tax the powers, the operations, 
or the property of the United States nor tiie means 
which they employ to carry their powers into execu- 
tion, so it has been held that the United States have 
no power under the Constitution to tax either the in- 
strumentalities or the property of a state." 
In an opinion rendered by this Department to the Super- 
intendent of the Board of Public Grounds and Buildings on 
December 7, 1914 - Opinions of Attorney General, 1913 - 
1914, page 194, - it was ruled that no Federal tax was re- 
quired upon bills of lading for the shipment of State prop- 
erty, nor are telegraph or telephone companies required to 
pay a tax upon messages, if such messages are sent to or 
from the various departments of the State Government in 
performing the governmental functions of the State. 

So also, on June 17, 1915, this Department rendered an 
opinion to the Commissioner of Health that the State was 
not required to attach revenue stamps for shipment of con- 
tainers at the State Sanatoria exclusively controlled and 
operated by the State through the Department of Health. 
A reference to Section 500 of the Act of Congress of Oc- 
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tober Zf 1917, which imposes a tax on facilities furnished 
by public utilities and insurance, recognizes this exemption 
of the State from such taxation, for Section 502 provides: 
"That no tax shall be imposed under section five hun- 
dred upon any payment received for services rendered 
to the United States, or any State, Territory, or the 
District of Columbia." 

This exemption was not granted as an act of grace on the 
part of Congress, for in construing previous Acts which had 
imposed similar taxes, it had been held that the states were 
not liable to the imposition of such taxes. Section 502 was 
rather a recognition of the claim that the Federal Govern- 
ment could not impose taxes of this character on the states 
and their governmental operations. 

The fact, therefore, that no exemption similar to that 
contained in Section 502, is found in the Section with ref- 
erence to p^cels post packages, is of no consequence. 

If the exemption allowed in Section 502 had not been con- 
tained in the Act, the United States nevertheless could not 
have imposed any tax on the facilities furnished by public 
utilities companies to the State of Pennsylvania. The ex- 
emption from the payment of such taxes is not by virtue 
of Section 502 recognizing such exemption, but rather by 
reason of the constitutional inhibition against the levyinsf 
of such taxes on the states and their governmental opera- 
tions, as recognized in the decisions of the United States 
Supreme Court, hereinbefore cited. 

I am of the opinion, therefore, that as to parcels post 
packages sent by the State of Pennsylvania in its govern- 
mental operations, no tax can lawfully be imposed under 
Section 807, Schedule A - Stamp Taxes. There should be 
plainly stamped on such package a statement that the pack- 
age is sent by the State of Pennsylvania in connection with 
its governmental operations, and that exemption from the 
stamp tax imposed by the Act of Congress of October 8, 
1917, is claimed. 
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Express companies — Pajonent for eggs broken in ship- 
ment — Agencies of State Government. 

One agency of the state government should not appear as a com- 
plainant before another agency of the government, unless the reason 
for so doing is imperative. 

While the Bureau of Markets has authority to investigate a rule 
of expense companies that no payment will be made for eggs broken 
in shipment, unless the number broken equals five per cent, of the 
number shipped, and to make complaint before the Public Service 
Commission concerning the enforcement of the rule as to intra-state 
shipments, such complaint should not be made except in a matter 
of importance. 

Attorney General's Department. Opinion to Wallace 
Hallowell, Jr., Assistant Director Bureau of Markets. 

HARGEST, Deputy Attorney General, December 16, 1917. 

Your favor of the 4th. inst., addressed to the Attorney 
General, is at hand. 

You call our attention to the rule of express companies 
declining to pay for broken eggs in case the number broken 
does not equal 5 per cent of the eggs shipped. 

You also direct our attention to the ruling of the Inter- 
state Commerce Commission, and to the fact that the Public 
Service Commission, and to the fact that the Public Service 
Commission of New York has held that the express com- 
panies must file new schedules, in which the rule that they 
will not pay for damage to the amount of 5 per cent of the 
eggs shipped, is required to be eliminated. 

Under paragraph 6 of Section 3 of the act of July 17, 
1917, P. L. 1011, creating your Department, the Director 
of the Bureau of Markets has authority to investigate the 
"practice charges and rates in the transportation and hand- 
ling of all such agriculture products; and, when the same 
may be warranted, in his opinion, may cause such proceed- 
ings to be instituted before the proper courts or other tri- 
bunals as may be necessary to improve or adjust the same. 

Under this authority, your Bureau has tiie right to in- 
vestigate a rule such as you refer to, in so far bb it is ap- 
plied to the shipment of eggs within the State of Pennsyl- 
vania. You have no right to investigate the conditions, 
practices, charges and rates of interstate shipments. 

In the matter to which you refer, you have also the right, 
if you deem it of sufficient importance, to file a complaint 
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with the Public Service Commission, and have that tribunal 
pass thereon. 

However, your Bureau is one of the agents of the State 
Governments. The Public Service Commission is another 
agency. One agency of the State Government should not 
appear as complainant before another agency of the Govern- 
ment, imless the reason for do doing is imperative. 

We therefore advise you that, while you have the author- 
ity to investigate a rule such as you have referred to, and 
to make a complaint before the Public Service Commission, 
concerning the enforcement of the rule as to intra-state 
shipments, such a complaint should not be made except in 
a matter of importance. 

The better practice is to have the parties directly inter- 
ested, such as large shippers of eggs, make the complaint, 
and you can then offer the Public Service Commission any 
information which your investigation has disclosed. 



Eastern Hospital for Insane. 

Eastern Hospital for insane — Employment of Secretary 
to building commission. 

The Act of July 25, 1915, P. L. 1206, does not authorize the appoint- 
ment of a paid secretary to the Building Commission of the Eastern 
State Hospital for the Insane. 

Attorney General's Department. Opinion to Charles T. 
Aikens, Chairman Building Commission of Eastern State 
Hospital for Insane. 

HARGEST, Deputy Attorney General, January 9, 1918. 

In your recent letter to the Attorney General you ask to 
be advised whether the Building Commission of the Eastern 
State Hospital for the Insane would have the right to em- 
ploy a secretary to answer correspondences, and make a re- 
cord of the actions of the Commission, from time to time, 
and pay the salary of such secretary out of the State's 
funds. 

Your Commission is created by the Act of July 25, 1915, 
P. L. 1206. This act provides : 

"The said commission shall organize within thirty 
days after its appointment by the election from its 
members of a chairman and treasurer." 
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The members shall receive no compensation but shall be 
allowed expenses actutally and necessarily incurred. The 
only duties which the Commission now has to perform is the 
selection of a site and the preparation of plans and specifi- 
cations for said hospital, to be built when the General As- 
sembly shall make an appropriation therefor. 

The Legislature has provided that the cost of the site 
shall not exceed $50,000. The act appropriates $52,000 
to provide for the purchase and improvement of the 
site for the Eastern State Hospital for the Insane, the 
preparation of plans and specifications for the building 
of said hospital, and the traveling and incidental ex- 
penses of the Commission." 
I am of opinion that the Legislature did not contemplate 
the employment of a paid secretary. . 

Section 1 provides that the Commission shall elect "from 
its members a chairman and treasurer." They receive no 
compensation. 

Section 3 provides that when the General Assembly shall 
make an appropriation for the construction of buildings, the 
Commissioner shall appoint a Superintendent of Construct- 
ion. 

"and may employ such other persons as it may deem 
necessary to secure the speedy and economical con- 
struction of the buildings of said hospital, and the im- 
provement of said site, and such compensation shall be 
fixed by the Commission." 
Section 10 of this same Act of Assembly, prescribing the 
duties of the Board of Trustees, which Board is to succeed 
the Commission, provides: 

"The said Board shall appoint such and so many as- 
sistants, attendants and other employees as they may 
deem necessary, and may remove the same from time 
to time. They shall fix the salaries and compensation 
of all officers and employees of the hospital." 
The fact that the Legislature failed to provide a secre- 
tary for the commission; that the only duties which the 
Commission has to perform are the selection of the site and 
the providing for the plans and specifications, with the ap- 
proval of the Board of Public Charities; and that the ap- 
propriation for plans, specifications and other incidental ex- 
penses of the Commission is fixed at only $2,000 above what 
the land may cost, indicates that it was not the Legislative 
intention that this Commission should employ a paid secre- 
tary. 
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Moreover, the Legislature of 1917, in creating commiss- 
ions, used apt language when it intended a secretary to be 
employed. 

By a joint resolution, approved July 25, 1917, P. L. 1188, 
providing for a Commission to revise the penal code, pro- 
vision was specifically made for the employment of a secre- 
tary and for his salary. 

The act approved July 25, 1917, P. L. 1190, providing for 
a Commission to investigate prison systems, specifically au- 
thorized the Commission to appoint "a stenographer or law 
assistant, or both." 

The act of July 25, 1917, P. L. 1199, establishing a Com- 
mission to Investigate Sickness and Accident not compensat- 
ed under the Workmen's Compensation Act, in Section 3 
specifically authorized the Commission to "employ a secre- 
tary, expjerts in the matter to be investigated, and all neces- 
sary clerical assistance." 

The act of July 25, 1917, P. L. 1202, providing for the 
appointment of a Commission to codify and revise the bank- 
ing laws, provided, in terms, that the "Commission may ap- 
point a stenographer or law assistant, or both, at such rea- 
sonable compensation as it may determine." 

It is therefore apparent by the language of the Act used 
in this case, that the Legislature did not intend the appoint- 
ment of a paid secretary, at least before the General Assem- 
bly made an appropriation for the construction of the build- 
ings. After that, if the Commission shall determine that a 
secretary is "necessary to secure the speedy and economical 
construction of the buildings of said hospital," it will have 
power, under Section 3 of the act, to employ such secretary. 



State Hospitals. 

State hospitals — Contracts — Care and treatment of 
civil employes of United States. 

The state hospital at Nanticoke may lawfully enter into a contract 
for the care and treatment of civil employes of the United States who 
may be sick or injured in its locality, provided such service can be 
rendered without interfering with its ability to serve the community 
in which it is located. 

Attorney General's Department. Opinion to Dr. E. G. 
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Reyer, Superintendent State Hospital, Nanticoke, Pa. 

HARGEST, Deputy Attorney General, December 19, 1917 

Your favor of the 11th. inst, addressed to the Attorney 
General is at hand. 

You ask to be advised whether the State Hospital at Nan- 
ticoke may enter into a contract presented to you by the 
United States Employees' Compensation Commission. 

As I understand the terms of this proposed contract, you 
simply agree to i^eceive at the hospital civil employees of the 
United States who may be sick or injured in yotir locality, 
and furnish them such hospital service, including medicine, 
nursing and ordinary medical and surgical attendance, at 
rates to be agreed upon. 

I understand from your letter that you are able to per- 
form this service. 

The special purpose of the Nanticoke Hospital is to care 
for the persons injured in and about the mines of Nanticoke 
and the surrounding territory. 

It became a State Institution by virtue of the act of June 
14, 1911, P. L. 933. There is nothing in this act of Assem- 
bly which prohibits the Board of Trustees from making any 
contract such as the one proposed. You would take into 
your hospital a person injured in your locality, who happen- 
ed to be a civil employee of the United States, if he were 
unable to pay for the service, and render whatever service 
and treatment were necessary. 

There certainly can be no objection to entering into an 
agreement with the United States Employees' Compensa- 
tion Commission to perform this service and receive reason- 
able pay therefor, provided such service can be performed 
without interfering with your ability to serve the commun- 
ity, as the Hospital was intended to do. 



Dog Law 

Dog Law — Kennel license. 

Under the Act of July 11, 1917, P. L. 818, dogs registered under 
a kennel license cannot be used for hunting purposes. When used 
for such purposes they should be classed as individual dogs and so 
registered. 

Attorney General's Department. Opinion to Charles E. 
Patton, Secretary of Agriculture. 
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DAUGHERTY, Deputy Attorney General, December 20, 
1917. 

Your favor of the 13th inst. addressed to the Attorney 
General was duly received. 

You ask for an interpretation of Section 3, Section II, 
and Section 12 of the Act of July 11, 1917, P. L. 818, and 
whether dogs registered under a kennel license can be taken 
from said kennels and used for hunting purposes during the 
hunting season without a violation of said law. This act es- 
tablishes "& complete and thorough going system for the 
licensing of dogs ; and their identity in the kennel ; and as 
the property of the individual owner. It provides that upon 
application of the owner, or the person who harbors the dog, 
or permits such dog to remain about any premises occupied 
by him, a certain license shall be issued and it prescribes 
the fee, etc. 

And, in addition, it provides for the operation of kennels, 
and fixes the fees for a kennel license and describes the 
kennel as follows : 

"The term 'kennel' shall mean any establishment 

wherein or whereon dogs are kept for the purpose of 

breeding, sale, or sporting purposes;" 

and bases the fees on the number of dogs kept. The license 

is limited in extent and carries no description of the dog* 

It is, therefore, restricted in individual use. 

While the exception in Section 12 says - that it is not in- 
tended to 

" - - prohibit the taking of dogs having a kennel li- 
cense outside the limits of the kennel temporarily and 
in leash, nor does it prohibit the taking of such dogs out 
of the kennel temporarily for the purpose of hunting, 
breeding, trial, or show," 
it is clearly not the intention of the said Act of Assembly to 
permit dogs, registered under a kennel license, to be used 
for hunting purposes. 

In order to arrive at a proper conclusion, it is perhaps 
necessary to examine the requirements for licensing dogs 
both in the case of the individual owner, and the keeper of 
a kennel, - (1) The owner of a dog is required to make form- 
al application for a license for which he is compelled to pay 
a fee ranging in amount from one to four dollars ; and (2) 
the keeper of a kennel is likewise required to make applica- 
tion for a license, and the fee fixed is five dollars for ten 
dogs, or less; and ten dollars for more than ten dogs per- 
mitted to be kept under the kennel license. The law distinct- 
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ly provides the system of licensing dogs, and placing upon 
the individual owner no restriction whatever in the use of 
his dbg. but on the owner of the kennel the use of the dogs 
are resnicted as set forth above. 

In the enactment of this legislation, the Legislature never 
intended to do an injustice to any person coming within its 
provisions; and hence it never intended to permit kennel 
owners, with an unlimited number of dogs, for a license fee 
of ten dollars to farm out any or all of the kennel dogs 
for hunting purposes during the hunting season. In the 
exception to Section 12, the language is perfectly clear that 
dogs can be taken out temporarily for hunting purposes, but 
the term is so vague, indefinite and indecisive, that could 
not be construed to mean that dogs, kept under a kennel 
license, could be used for hunting purposes during the hunt- 
ing season, and, therefore, such licensed dogs, when used for 
hunting purposes, should be classed as individual dogs and 
be registered according to section 8 of the above stated Act 
of Assembly. 



Private Bankers, 



Banks and banking — Private bankers — Liability for 
loss by variations of exchange. 

A private banker who buys foreign exchange for the purpose of 
transmitting money to a foreign country is not, on failure of delivery 
and the return of the foreign draft or money order, liable for any 
loss that may arise by reason of the conversion of such foreign draft 
or money order into United States currency. 

Attorney General's Department. Opinion to Daniel F. 
Lafean, Commissioner of Banking. 

KUN, Deputy Attorney General, December 21, 1917. 

I am in receipt of your inquiry of recent date as to the 
liability of Private Bankers for the return of moneys de- 
posited for transmission to foreign countries. I understand 
situations have arisen in which there having been failure 
to effect delivery abroad, on the return of the foreign draft 
or money order and sale thereof at the then ruling rate of 
exchange, less was realized than originally deposited, and 
the question has arisen whether the Private Banker is li- 
able to return the full amount in United States currency de- 
posited with him in the first instance, or whether he dis- 
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charges his obligation by remitting the proceeds of the re- 
turned foreign draft or money order on the then ruling rate 
of exchange. 

The bond of the Private Banker required to be filed under 
the Act of June 19, 1911, P. L. 1066, is conditioned, inter 
alia, "upon the faithful transmission of any money which 
shall be delivered to such applicant for transmission to an- 
other." 

To discharge his obligation to faithfully transmit money 
so deposited for delivery abroad, the Banker who sells the re- 
mittance for payment abroad is obliged to send funds to pay 
the order and these funds must be purchased at the market 
rate at the time. When the remittance is not paid, the 
Banker is obliged to sell the foreign funds again at the then 
ruling rate of exchange, in order to convert the funds into 
United States currency, for return to the sender. 

If, on account of the war conditions abroad, or any other 
reason, delivery cannot be effected, and on the return of the 
foreign draft or money order the rate of exchange is lower 
than when sent, the Private Banker would be discharged of 
his full obligation in the premises by remitting to his cus- 
tomer the full proceeds of the returned foreign draft or 
money order at the then ruling rate of exchange. To hold 
otherwise would, in effect, make the Private Banker ^ in- 
surer against change of conditions affecting the money mar- 
ket, and neither the Act of Assembly, the bond, the relation- 
ship of the parties, the transaction, or common sense, would 
warrant any such conclusion. 

The Private Banker is bound to faithfully transmit, as 
directed, what he receives. If, for the purpose of comply- 
ing with the directions given him he must buy foreign, ex- 
change and then, on the failure, without default on his part, 
to effect delivery, and on the return of the foreign exchange 
the proceeds, on conversion to United States currency, is 
less than he originally received, it is perfectly clear that he 
cannot, on any possible theory, be held liable for the differ- 
ence. The risk in such case is entirely that of the sender. 
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Dog law — Penalty for failure to enforce. 

County Commissioners who fail to carry out the provisions of the 
Dog Law of 1917y may be proceeded against by indictment, under 
section 35 of the Act, or by mandamus, imder section 4 of the Act 
of June 8, 1893, P. L. 345. 

Attorney General's Department. Opinion to Charles E. 
Patton, Secretary of Agriculture. 

DAUGHERTY, Deputy Attorney General, Jan. 3, 1918. 
Your communication of December 19th. received, asking 
to be advised as to the method of compelling County Com- 
missioners to carry out the provisions of the Dog Law of 
1917, P. L. 818. 

In the case of nonperformance of the duties of public of- 
ficers authorized to enforce the provisions of this law, it is 
the duty of the Secretary of Agriculture to employ the prop- 
er means for the enforcement of the Act. 

Section 34 of said Act provides, in part, as follows : 

"To this end the Secretary of Agriculture may em- 
ploy all proper means for the enforcement of this act. 
Any other State Department, bureau, or commission 
may, on request of the Commissioner of Agriculture, 
assist in the enforcement of the provisions of this acf 
County Commissioners, therefore, who refuse to perform 
their duties are guilty of a misdemeanor and should be pro- 
ceeded against in accordance with Section 35 of this Act 
which provides as follows : 

"Any person violating, or failing or refusing to com- 
ply with, any of the provisions of this act shall be guil- 
ty of a misdemeanor, and upon conviction shall be sen- 
tenced to pay a fine not exceeding one hundred dollars, 
or to undergo an imprisonment not exceeding three 
months, at the discretion of the court." 
Upon notice of the violation, it would be the duty of the 
Secretary of Agriculture to direct the District Attorney of 
the proper county to prepare an indictment against the ac- 
cused officials and prosecute them in the criminal court of 
the county on which they live. 

And, in addition, if the above remedy is not effective, the 
County Commissioners can be proceeded against by a writ 
of mandamus on the initiative of the Secretary of Agricul- 
ture, as provided in Section 4 of the Act of June 8, 1893, P. 
L. 345, which provides as follows : 

'When the writ is sought to procure the enforcement 
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of a public duty, the proceeding shall be prosecuted in 
the name of the Commonwealth on the relation of the 
Attorney General; Provided however, That said 
proceeding in proper cases shall be on the relation 
of the district attorney of the proper county: Provid- 
ed f urttier, That when said proceeding is sought to en- 
force a duty affecting a particular public interest of 
the State, it shall be on the relation of the officer en- 
trusted with the management of such interest. In all 
other cases the party procuring the alternative writ 
shall be plaintiff, the party to whom said writ is di- 
rected shall be defendant, and the action shall be dock- 
eted as in ordinary cases, namely :********* *^ 
Plaintiff, versus **♦♦♦♦♦♦♦*, defendant" 



Incompatible Offices. 

Incompatible offices — Mayor — Notary public. 
The office of Mayor is not incompatible with an appointment sin no- 
tary public. 

Attorney General's Department. Opinion to Martin 6. 
Brumbaugh, Governor of the Commonwealth. 
HARGEST, Deputy Attorney General, January 9, 1918. 
Your favor of the second instant was duly received. 
You ask to be advised whether the office of notary public 
is incompatible with that of mayor. 
The Constitution provides that 

''Members of Congress and persons holding or exer- 
cising any office or appointment of trust or profit imder 
the United States, shall not at the same time hold or 
exercise any office in this State to which salary, fees 
or perquisites shall be attached." 
It, however, authorizes the Greneral Assembly to declare 
what offices are incompatible. 

The Legislature has declared the office of notary public 
incompatible with an office or appointment of trust or profit 
under the United States, but has not declared it incompati- 
ble with any municipal office. 

Attorney General Elkin, in an opinion dated July 19, 1895, 
advised Governor Hastings that ''the office of Chief Burgess 
of a borough is not incompatible with an oppointment as a 
notary public." 
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I therefore advise you that the office of mayor is not 
incompatible with an appointment as notary public* 



Workmen's Insurance Fund. 



Workmen's Insurance Fund — Federal Taxes 
The State Workmen's Insurance Fimd is not liable for the income 
tax provided by Act of Congress of September 8, 1916, as amended 
by the Act of October 3, 1917, nor the war income tax, the war excess 
profits tax, nor the war tax on insurance, imposed by Act of Con- 
gress of October 3, 1917. No duty is imposed upon the Workmen's 
Insurance Board to make return of its income or to pay any tax on 
policies of insurance issued by it, at least until July 1, 1919. 

Attorney General's Department. Opinion to H. M. Kep- 
hart, Chairman, State Workmen's Insurance Board. 
KELLER, Deputy Attorney General, January 22, 1918. 
This Department is in receipt of your letters of December 
19th and January 3d, requesting to be advised whether the 
State Workmen's Insurance Fund is liable for income tax 
under the Acts of Congress of September 8, 1916, and Oc- 
tober 3, 1917, and whether the policies of insurance issued 
by the State Workmen's Insurance Fund are subject to the 
tax. imposed on policies of insurance by Act of Congress of 
October 3, 1917. 

Section 10 of the Act of Congress of September 8, 1916, 
which is entitled - "An Act to increase the revenue, and for 
other purposes," as amended by the Act of October 3, 1917, 
provides : 

"(a) That there shall be levied, assessed, collected, 
and paid annually upon the total net income received 
in the preceding calendar year from all sources by 
every corporation, joint-stock company or association, 
or insurance company, organized in the United States, 
no matter how created or organized but not including 
partnerships, a tax of two per centum upon such in- 
1 come. 

•*(b) In addition to the income tax imposed by subsi- 
vision (a) of this section there shall be levied, assessed, 
collected, and paid annually an additional tax of ten 
per centum upon the amount, remaining undistributed 
six months srfter the end of each calendar or fiscal 
j year, of the total net income of every corporation. 
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joint-stock company or association, or insurance com- 
pany, received during the year, as determined for the 
purposes of the tax imposed by such subdivision (a), 
but not including the amount of any income taxes paid 
by it within the year imposed by the authority of the 
United States. 

"The tax imposed by this subdivision shall not apply 
to that portion of such undistributed net income which 
is actually invested and employed in the business or 
is retained for employment in the reasonable require- 
ments of the business or is invested in obligations of 
the United States issued after September first, nine- 
teen hundred and seventeen: Provided, That if the 
Secretary of the Treasury ascertains and finds that 
any portion of such amount so retained at any time 
for emplojnnent in the business is not so employed or 
is not reasonably required in the business a tax of 
fifteen per centum shall be levied, assessed, collected, 
and paid thereon." 
Section 4 of the Act of Congress of October 3, 1917, en- 
titled - "An act to provide revenue to defray war expenses, 
and for other purposes," provides : 

"Tliat in addition to the tax imposed by subdivision 
(a) of Section ten of such Act of September eighth, 
nineteen hundred and sixteen, as amended by this Act, 
there shall be levied, assessed, collected, and paid a like 
tax of four per centum upon the income received in the 
calendar year nineteen hundred and seventeen and 
every calendar year thereafter, by every corporation, 
joinst-stock company or association, or insurance com- 
pany, subject to the tax imposed by that subdivision 
of that section, * * * * 

"The tax imposed by this section shall be computed, 
levied, assessed, collected, and paid upon the same in- 
comes and in the same manner as the tax imposed by 
subdivision (a) of section ten of such Act of Septem- 
ber eighth, nineteen hundred and sixteen, as amended 
by this Act, except that for the purpose of the tax im- 
posed by this section the income embraced in a return 
of a corporation, joint-stock company or association, or 
insurance company, shall be credited with the amount 
I received as dividends upon the stock or from the net 
earnings of any other corporation, joint-stock company 
or association, or insurance company, which is taxable 
upon its net income as provided in this title." 
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Title II - War Excess Profits Tax - of the Act of October 
3, 1917, imposes an additional tax upon corporations, in- 
cluding joint-stock companies or associations and insurance 
companies. This tax varies according to the net income 
received by the corporation. 

Title V - War Tax on Facilities Furnished by Public Util- 
ities, and Insurance - of the same Act, Section 504, provides 
as follows : 

"(c) Casualty Insurance: A tax equivalent to 1 cent 
on each dollar^or fractional part thereof of the premium 
charged under each policy of insurance or obligation 
of the nature of indemnity for loss, damage or liability 
(except bonds taxable imder subdivision two of sched- 
ule A of Title VIII) issued or executed or renewed by 
any person, corporation, partnership, or association, 
transacting the business of employer's liability, work- 
man's compensation, accident, health, tornado, plate 
glass, steam boiler, elevator, burglary, automatic 
sprinkler, automobile, or other branch of insurance 
(except life insurance, and insurance described and 
taxed in the preceding subdivision) : Provided, That 
policies of reinsurance shall be exempt from the tax 
imposed by this subdivision ; 

" (d) Policies issued by any person, corporation, part- 
nership, or association, whose income is exempt from 
taxation under Title I of the Act entitled 'An Act to 
increase the revenue and for other purposes,' approved 
September eighth, nineteen hundred and sixteen, shall 
be exempt from the taxes imposed by this section." 
The exemptions referred to above are set forth in Section 
11 (a) of Title I of the Act of September 6, 1916, and com- 
prise fourteen classes of organizations or associations, which 
it is not necessary to enumerate hei-e. State Workmen's In- 
surance Funds not being included by name. 

The State Workmen's Insurance Fund of this Common- 
wealth was established by the Act of Assembly approved 
June 2, 1915, P. L. 762. Its purpose was to assure the suc- 
cess of the new system of Worlonen's Compensation which 
had been created by the Act approved the same date, P. L, 
7S6, and to furnish to the employers of the Commonwealth, 
or given them an opportunity of securing, Worlonen's Com- 
pensation bisurance required under the provisions of the 
new system at a rate that would be fair and equitable and 
not exix)se them to exorbitant charges of insurance com- 
panies, which, without such brake or check, could charge 



Digitized by VjOOQIC 



38 DAUPHIN COUNTY REPORTS Vol. 21 

Workmen's Insurance Fund. 

any amount agreed upon among themselves for the insur- 
ance required by the Act. 

The Workmen's Compensation Act of 1915, P. L. 736, was 
a new departure in the law of this Commonwealth, enacted 
in response to a growing demand for social legislation pro- 
tecting the workmen of the Commonwealth or their depend- 
ents in case of injury or death. It is a far reaching measure, 
following the best thought along the subject and is desig- 
nated wholly for the benefit of the people at large. 

To show the importance which the Commonwealth at- 
tached to the successful operation of the Workmen's Com- 
pensation Law and the insurance provided for therein, it 
was provided that the expenses of the organization and ad- 
ministration of the State Workmen's Insurance Fund should, 
until the first day of July, 1919, be paid by the State out 
of the funds tiiereinafter appropriated therefor, and in the 
saiTfie Act an appropriation of $300,000 was made for the 
expenses of the organization and administration of the said 
Fund. 

By the Act of July 25, 1917 - Appropriation Acts Session 
of 1917, page 193, - the sum of $200,000 was appropriated 
to the State Workmen's Insurance Board for the purpose 
of the administration of the State Workmen's Insurance 
Fund, and the payment of incidental expenses, and for the 
payment of the salaries, compensation and expenses of the 
manager, assistant manager, actuary, attorneys, underwrit- 
ers, bookkeepers, comptrollers, auditors, inspectors, exam- 
iners, medical advisers, agents, assistants, and clerks, as 
provided for in the Act approved the second day of June, 
one thousand nine hundred and fifteen, entitled "An Act 
providing for the creation and administration of a State 
fund for the insurance of compensation for injuries to em- 
ployes of subscribers thereto, declaring false oaths by the 
subscribers to be misdemeanors, and providing i)enalties for 
the violation thereof." 

The State Workmen's Insurance Board, which directs the 
affairs of the State Workmen's Insurance Fund, is, by the 
Act, composed of three high officers of the Conmionwealth, 
namely, the Commissioner of Labor and Industry, Insurance 
Commissioner and the State Treasurer. By the Act all 
premiums received by the Fund are payable to the State 
Treasurer. The manager, assistant manager, actuary and 
other officers and employes of the Fund are apointed by the 
Board, with the approval of the Governor. The Attorney 
General is appointed ex officio General Counsel for the 
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Board, at an annual salary or salaries to be fixed by him, 
not to exceed $10,000. 

This brief review of the Act creating the Insurance Fund 
shows that, although not a departoient of the State, it is an 
operation of the State government; it is an agency created 
by the State for the purpose of putting into successful oper- 
ation legislation enacted by the State for the general public 
benefit. It is certainly just as much an agency of the Com- 
monwealth of Pennsylvania as the United States Bank, 
which was incorporated by the Act of Congress of April 10. 
1916, was an agency of the United States government - in 
fact more so; for, with regard to the State Insurance Fund, 
all of its expenses of administration until July 1, 1919 are 
paid out of tiie funds of the State government appropriated 
for that purpose, while the United States did not assume or 
pay the expenses of the United States Bank. 

The right of the United States to tax the agencies or oper- 
ations of tiie State government was recently discussed in 
an opinion of this Department to the Chief of Division, De- 
partment of Public Printing and Binding, in which refer- 
ence was made to tiie decisions of the Supreme Court of the 
United States in the cases of - 

McCulloch vs. the State of Maryland, 4 Wheaton, 306, 

Osbom vs. Bank of United States> 9 Wheaton 736. 

Weston vs. Charleston, 2 Peters 449. 

Bufiington, Collector vs. Day, 11 Wallace, 113. 

South Carolina vs. United States, 190 U. S. 437. 

United States vs. Railroad Company, 17 Wallace 332. 

Ambrosini vs. United States, 187 U. S. 1. 

Pollock vs. The Farmers' Loan and Trust Co., 157 U. S. 

429. 

These cases hold, on the one hand, that the several States 

cannot tax the operations of the United States government 

and, on the other, that the United States cannot tax the 

operations of a State government. 

If, therefore, the United States Bank created by Act of 
Congress, though not strictly a part of the government of 
the United States, was an operation of the Federal govern- 
ment, the State Insurance Fund, created by the State of 
Pennsylvania for the purpose of assuring the successful 
operation of the Workmen's Compensation Act, all of the 
expenses of which are paid out of the State Treasury, is 
certainly a governmental operation of the Commonwealth of 
Pennsylvania. 

Un^ the legislation creating this Fund, any tax required 
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to be paid by the State Insurance Fund, either by way of 
income tax, war excess profits tax or war tax on insurance, 
would be paid out of the Treasury of the State of Pennsyl- 
vania, not out of the income received from the several sub- 
scribers, at least, up to July 1, 1919. 

It is true that in the list of exemptions from the opera- 
tion of the Act of Congress, set forth in Section 11 (a) of 
Title I of the Act of September 8, 1916, the State Workmen's 
Insurance Fund is not specifically included. The exemptions 
from the Act of Congress enumerated apply to corporations, 
organizations and associations which, without such exempt- 
ing clause, would have been liable for the payment of the 
tax. It was necessary to exempt from the effect of the Act 
operations of the several State governments which, under 
the decisions of the United States Court construing the Con- 
stitution of the United States, could not be taxed by Con- 
gress. 

For a further discussion of the matter you are respect- 
fully referred to the opinion above mentioned, rendered to 
Mr. Robert H. Hendrickson, Chief of Division, Department 
of Public Printing and Binding, on December 26, 1917. 

I am of the opinion and so advise you that the State Work- 
men's Insurance Fund is not liable for the income tax pro- 
vided by the Act of Congress of September 8, 1916, as 
amended by the ct of October 3, 1917, nor the war income 
tax, the war excess profits tax or the war tax on insurance, 
imposed by the Act of Congress of October 3, 1917, and no 
duty is imposed upon the Workmen's Insurance Board to 
make return of its income or to pay any tax upon the poli- 
cies of insurance issued by it, at least until July 1, 1919. 



Commonwealth vs. Rogers 

Criminal law — Dissuading Witnesses — Status — Con- 
struction. 

Under an indictment charging defendant with dissuading two wit- 
nesses named from attending and testifying before the grand jury, 
in a case pending in the Quarter Sessions, and with attempting to 
dissuade the witnesses named from attending and testifying, the jury 
may convict if they believe that the defendant dissuaded but one of 
the witnesses named. 

The substantial offense punishable under section eleven of the 
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Criminal Code of 1860 is dissuading a witness from obeying the pro- 
cess of the court. The words ''attend and testify" are evidently used 
to cover what might be called a compoimd act. The dissuading of 
a witness from doing any part of that act was evidently Intended 
to constitute the offense. The offense is complete when the witness is 
dissuaded from attending or when he is dissuaded from testifying af- 
ter he has appeared. 

In construing a statute, the word ''or*' may be substituted for '^and" 
when necessary to effectuate the plain object of the statute. 

Dissuading, hindering or preventing a witness from testifying was 
an indictable offense at common law. Section eleven of the Criminal 
Code was not intended to change the c<nnmon law further than to put 
witnesses in legislative investigations on the same footing as wit- 
nesses for the commonwealth in criminal courts, and courts should 
not extend the section beyond that point. 

Motion for a new trial and in arrest of judgment Quar- 
ter Sessions of Dauphin County, No. 98, January Sessions, 
1917. 

Wickersham & Metzgar for plaintiff. 

Fox & Geyer, for defendant. 

KUNKEL, P. J., January 25, 1918. 

The indictment contained two counts. In the one the de- 
fendant was charged with dissuading two witnesses named 
therein from attending and testifying before the Grand 
Jury in a case then pending in the Court of Quarter Ses- 
sions of this County, and in the other he was charged witii 
attempting to dissuade the witnesses from attending and 
testifying. 

On the trial the jury was instructed that they could con- 
vict the defendant on the indictment if they believed that 
he dissuaded or attempted to dissuade both or either of 
the witnesses. Defendant now contends that such instruct- 
ion was erroneous. The ground of his contention is that in- 
asmuch as the evidence showed that the defendant dissuad- 
ed or attempted to dissuade from attending and testifying 
one of the witnesses at one time, and the same witness and 
another witness at another and different time, the instruct- 
ion in effect was that they might convict the defendant on 
the evidence which related to his act with respect to the 
one witness for which it was alleged he was not indicated. 
The instruction was not given in connection with the effect 
of the evidence respecting the two transactions but related 
solely to the power of the jury to convict on the indictment 
trying. In other words, the jury was instructed that it was 
not necessary for them to believe that the defendant dissuad- 
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ed the two witnesses in order to convict him, but could con- 
vict on the indictment if they believed that he dissuaded 
but one. So we charged and we are satisfied so the jury 
understood. 

Besides, it is a mere asssumption that the act with respect 
to the one witness was not charged in the indictment. If 
the evidence of it had been the only evidence offered in sup- 
port of the indictment the jury would have had the power 
to convict on that alone. The position taken by the defend- 
ant is untenable, that because the indictment charged him 
with dissuading the two witnesses named therein unless it 
was shown that he dissuaded the two, on one and the same 
occasion, he could not be convicted, even if it were shown 
that he disuaded the one. The evidence with respect to 
this one transaction was offered and admitted without any 
objection on the part of the defendant. He is in no position 
now to complain that it was not in support of the indictment 
or that through it, under the instruction, the jury was mis- 
led. 

The defendant was charged with "dissuading witnesses 
from attending and testifying." This is the language of the 
section of the Criminal code under which he was indicted- 
There was no evidence that he dissuaded the witnesses from 
attending, but there was evidence that he dissuaded the wit- 
nesses from testifying. He now contends that the convict- 
ion was wrong. It is argued that the offense for which he 
was indicted and was dissuading the witnesses from; "attend- 
ing and testifying," and that unless he dissuaded or attempt- 
ed to dissuade them from doing both he did not violate the 
section or commit the offense charged. We do not under- 
stand that the section should be so construed. Its general 
purpose was to punish one who dissuaded a witoess sub- 
poened to attend and testify from so doing. In other words, 
the substantial offense is dissuading a witness from obey- 
ing the process of the court, from responding to the sub- 
poena served upon him, which required him to attend and 
testify. The words "attend and testify" are evidently used 
to cover what might be called a compound act. The dissuad- 
ing of a witness from doing any part of that act was evi- 
dently intended to constitute the offense. A witoess hav- 
ing been subpoened to attend and testified, might be dissuad- 
ed from attending and thus public justice be obstructed; he 
might not be dissuaded, as in the present instance, from at- 
tending but might be dissuaded after he is in attendance 
at court, from testifying. Public justice would be equally 
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obstructed in such a case. We think that one who dissuades 
a witness from doing that which the law requires of him 
when he is subpoened, viz: to attend and testify, whether 
he dissuades him from doing a part or the whole of the act 
described in the section; whether he dissuades him from 
obeying the command of the subpoena in respect to attend- 
ance or in respect to testifying, is guilty of tiie violation of 
the section. The offense is interfering with the witnesses 
testifying after being duly subpoened. This may be done 
by keeping him from attending court or in some other way 
after he has appeared. Howsoever done is immaterial H 
the view contended for by the defendant touching the con- 
struction of the section were to prevail there could be no 
conviction, unless it appeared that the witness was dissuad- 
ed both from attending and from testifying, and thus the 
section would be made in many cases of no effect. 

The same conclusion which we have suggested is also 
reached by sustituting the word "or" in the section for 
"and", so that the section would read dissuading "from at- 
tending or testifying." The offense then could be charged in 
the indictment as different phases of the same general of- 
fense. Such substitution is allowable when necessary to ef- 
fectuate the plain object of a statute. Commonwealth vs. 
Foster, 8 W. & S. 77; Commonwealth vs. RoUand, 82 Pa. 
306; State of Iowa vs. Myers, 10 Iowa, 448; 33 Cyc 1123. 
The section only enlarges what was an offense at common 
law. This appears from the report of the Commissioners 
appointed to collect and arrange the Acts of Assembly re- 
lating to the penal laws of the Commonwealth. There it is 
said that "the dissuading, hindering or preventing a witness 
from testifying in a criminal court is now an indictable of- 
fense, punishable at common law;" and it does not appear 
that the section was intended to make any change other 
than to place the witnesses in legislative investigations on 
the same footing at witnesses for the Commonwealth in 
criminal courts, and the courts ought not to extend it beyond 
that point. 

After a careful consideration of the reasons assigned for 
the motion for a new trial and in arrest of judgment, the 
motion is overruled and a new trial is refused. The District 
Attorney is permitted to move for judgment on the verdict. 
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Corporations — Manufacturing — Tax on capital stock. 

A corporaion organized for the purpose of building, repairing, al- 
tering and operating ships, vessels and floating property of every de- 
scription, building and selling engines, machinery, machines, tools and 
general equipment and manufacturing and selling parts thereof for 
use in, upon or about ships, vessels and floating property of every 
description is organized as a manufacturing company. 

The repair work of a corporation organized for the purpose of 
building and repairing ships, vessels and floating property of every 
description, consisting of the replacing or renewal of a part of a 
vessel or its equipment, is manufacturing. The capital invested in such 
work is employed in carrying on manufacturing and is exempt from 
taxation. 

Capital invested in the construction and maintenance of such 
wharves and docks as are necessary for the business purposes of a 
corporation organized for the purpose of building and repairing ships 
is capital employed in carrying on manufacturing and is exempt from 
taxation. 

Appeal from settlement for tax on capital stock. C. P. 
Dauphin County, No. 544, Commonwealth Docket, 1912. 

Wm. M. Hargest, for plaintiff. 

Charles Brown Downs, E. E. Beidleman and Arthur H. 
Hull, for defendant. 

McCARRELL, J., January 26, 1918. 

The parties have agreed that this cause shall be tried 
by the Court without a jury, in pursuance of the Act of 
1874. From the testimony submitted we find the following: 
STATEMENTS OF FACTS. 

The defendant company is a corporation created by the 
State of Pennsylvania "for the purpose of carrying on gen- 
erally in all its branches the business of building, repair- 
ing, altering and operating ships and vessels and floating 
property of every description, and of building and selling 
engines, machinery, machines, tools and general equipment 
and manufacturing and selling parts thereof for use in, np- 
on or about ships, vessels and floating property of every de- 
scription." It manufactures engines, pumps, castings, forg- 
ings and other machinery, appliances and fittings for vessels, 
and in many instances installs the same in the vessels. At 
its plant at Mifflin Street Wharf, Phildelphia, it has cer- 
tain piers and a wharf upon its real estate, and also a dry 
dock, which wharf and dock are necessary to enable the de- 
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f endant company to locate and install in the various vessela 
brought to it the engines, machinery and equipment made 
for the various vessels respectively. If an engme, pump or 
other machinery is manufactured without r^erence to itS; 
use in any particular vessel, it is delivered to the party who 
ordered it and who undertakes the location and installation 
of such engine or machinery in the vessel. If, however, aa 
IS generally the case with this company, the engines or other 
machinery is manufactured for use in certain designated 
vessels, such vessels are brought to defendant's wharf and 
dock where the engine and machinery are made and duly 
installed by the defendant company in the vessels for which 
the same were manufactured. Without such wharf and dock 
the machinery adapted for use in a designated vessel could 
not be properly located or installed therein, and it is neces- 
sary for the proper conduct of the defendant company's 
business that it should have at its manufacturing plant tiie 
wharf and dock for such installation. The repair work of 
the company consists in removing the broken or worn por- 
tions of machinery, or parts, and in making and installing 
new ones. • The making of a part of a machine to replace a 
Ix)rtion thereof which has become worn or broken is an es- 
sential part of the manufacturing business, for which the 
defendant company was chartered. 

DISCUSSION. 
The Commonwealth has settled capital stock tax upon 
certain docks belonging to the defendant company, contend- 
ing that the value of these docks is liable to taxation and 
that the money invested in them is not money actually em- 
ployed in manufacturing. Defendant contends tiiat the 
money invested in these docks is a necessary part of their 
manufacturing establishment and reasonably necessary to 
the proper conduct of that business, and claims that the 
money so invested is employed in manufacturing and is not 
liable to taxation. Defendant, in response to requests from 
the Commonwealth for information, stated that these docks 
and other appurtenances were considered as part of their 
real estate, that no separate account had been kept of the 
amount invested in them, and therefore the company was 
unable to give the exact value, but contended that the same 
constituted a reasonably necessary part of their manirfac- 
turing equipment and that the money defendant invested 
was not liable to taxation. That the defendant is organized 
as a manufacturing company cannot be doubted. The decla- 
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ration of the purpose is clear. It covers the business of build- 
ing, repairing, altering and operating ships and vessels and 
floating property of every description and of building and 
selli^g engines, machinery, tools and general equipment, and 
mwuf acturing and selling parts thereof for use in, upon or 
about ships, vessels and floating property of every descrip- 
tion. The defendant's plant at Mifflin Street Wharf, Phil- 
adelphia, ifi constructed with special reference to this cor- 
porate business. The defendant company manufactures 
pumps, engines and all kinds of equipment for vessels and 
the capital invested in the construction of the plant neces- 
sary for the carry on of the this manufacturing is employed 
in m^uf acturing and is exempt from the tax upon capi- 
tal stock. The Commonwealth contends that capital invest- 
ed in the performance of what is called repair work is not 
capital employed in manufacturing. The defendant com- 
pany avers, and the affidavit of its President, Mr. McDonald, 
offered in evidence in this case, shows that the repairing 
consists of replacing or renewing parts of the ship or equij)- 
ment which have become worn or broken and contends that 
this is in contemplation of law manufacturing. If the orig- 
inal construction of the ship and its equipment was manu- 
facturing, as seems to be conceded by the Commonwealth, it 
appears to us that replacing or renewing a part of that vess- 
el or its equipment may also be properly regarded as manu- 
facturing and that the capital employed in so doing is actu- 
ally employed in carrying on manufacturing. 

In the case of Commonwealth v. Keystone Bridge Co. 156 
Pa. 500, the Supreme Court in affirming the opinion of 
Judge McPherson of this Court, uses the following language: 
"It is quite true that in common speech we do not 
say that a bridge or viaduct or house or roof is manu- 
factured, but built or erected or constructed, and it 
might perhaps be true that a corporation, whose only 
business was the erection of such structures after tiie 
parts had been fashioned and fitted by others, would 
not be accurately described as engaged in manufactur- 
ing. However that may be — and the question is not 
free from doubt — the case before us is very different. 
The defendant is unquestionably a manufacturing com- 
pany up to the point when the various parts — beams, 
girders, rods, bolts and the rest — are ready to be put 
together in order to form the complete structure for 
which they were intended. The preparation of these 
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parts from material, either raw or unfinished, is clearly 
manufacturing within any accepted definition of the 
word; and if in all cases the transaction was finished 
by a sale of the parts to a purchaser who would him- 
self put them together and thus complete the structure 
for use, the exclusively manufacturing character of the 
corporation could not be questioned. Is this character 
destroyed, simply because the defendant after having 
manufactured the various parts of a contemplated 
bridge or viaduct or turntable or roof, goes one step 
further, and finishes the structure? Upon reason we 
think this question ought to be answered in the nega- 
tive, and especially because the separate parts are 
comparatively useless and are made for no other pur- 
pose than to put them together." 
The employment of wharves and docks, floating or sta- 
tionary, wet or dry, seems to us to be reasonably necessary 
to the proper conduct of manufacturing and repairing ships, 
which is the corporate business of the defendant. The de- 
fendant has the right to manufacture a pump of certain 
size and design to be used in a particular vessel. In order 
to ascertain the exact location of such pump and the sizis 
necessary to make measurements in the ship for which the 
pump is intended, and in order to do this accurately and 
properly a dock of some kind or other must be employed 
and the employmeirt of such docks seems to us to be reas- 
onably necessary for the carrying on of the corporate busi- 
ness of the defendant. The capital employed in the con- 
struction and maintenance of such docks and wharves as 
are necessary far the reasonably convenient use of the de- 
fendant company to carry on its corporate business seems to 
us to be money emplc^ed in manufacturing and to be entit- 
led to exemption under our Act of 1893. 

We ha;ve carefully considered all the cases cited by the 
Commonwealth and the defendant and are of the opinion 
that under the facts in this case, as shown by the testi- 
mony or affidavit of Mr. McDonald the President, all the mon- 
ey invested by the defendant company in its wharves, docks 
and other appliances is money invested and employed ex- 
clusively in manufacturing and therefore exempt under our 
law from taxation. 

The plaintiff has submitted to us requests for certain spe- 
cific fittdings of fact and conclusions of law. We think these 
re^qpiests have been fuly answered in what has been here- 
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tof ore said in this opinion, but it desired we will specifically 
.answer these requests and file them as part hereof. 

It appears from the testimony that the stock held by the 
defendant in the Gulf Steamship Company has been includ- 
ed in property taxed and the tax thereon has been paid. 

After carefully considering the entire case we are satis- 
fied that the defendant is entitled to the exemption here 
claimed and that the Commonwealth has been fully paid the 
entire amount of tax upon the capital stock of the defendant 
company for the year in question here. We therefore di- 
rect that judgment be entered in favor of the defendant and 
against the Comonwealth unless exceptions be filed within 
the time limited by law. 



Commonwealth vs. George et al. 

Criminal law — Using American flag for Advertising pur- 
poses — Act of April 29, 1897. 

Under the Act of April 29, 1897, P. L. 34, it is the use of the 
material emblem, known as the American flag, for advertising pur* 
poses that is forbidden. The use of a picture, print 'or representation 
of the flag for advertising purposes is not a violation of the Act. 

Although a special verdict authorizing the court to enter a ver- 
dict of guilty, if the facts found by the jury constitute a violation 
of law, such verdict will not be entered when the facts found do not 
constitute an offense under the act under which the indictment is 
drawn. Although they might justify conviction under another stat- 
ute. 

Motion for judgment on special verdict. Quarter Sessions 
of Dauphin County, No. 103, June Sessions 1917. 

M. E. Strop, District Attorney, Frank B. Wickersham, 
Assistant District Attorney and Geo. Lumb, for plaintiff. 

Wm. M. Hargest, for defendant. 

KUNKEL, P. J., February 11, 1918. 

The defendants were indicted for willfully maliciously and 
feloniously using the American flag for advertising their 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 49 

Commonwealth vs. George et al. 

business and trade, contrary to the Act of Assembly in such 
cases made and provided. 

The indictment was drawn under the Act of Assembly 
of April 29, 1897, P. L. 34, entitled "An Act to protect the 
American flag from insult and degradation," which provides : 
Section 1. "that any person or persons who shall wilfully 
and maliciously take down, pollute, injure, remove or in any 
manner damage or destroy any American flag or flagstaff 
which now or hereafter may be put, erected or placed on any 
private or public building or place, or on any public or priv- 
ate highway or any public or private grounds, or use said 
flag for advertising any business or trade whatsoever, shall 
be guilty of a felony," &c. 

The facts in the case were not disputed and have been 
found by the jury as follows: "Athens George is the pro- 
prietor and James George is the manager of the Victoria 
Theatre, located at 223 Market street, Harrisburg, Dauphin 
County, Pennsylvania, and conduct moving picture exhibi- 
tions ; that on or about the 21st. day of May, 1917, they had 
printed a card about seven inches in length and about three 
inches in width, on one side of the card, and covering about 
one-half of it was a representation of the flag of the United 
States in the colors of the flag; on the lower half of the 
same side of the card was the title "The Star Spangled Ban- 
ner" followed by two verses of the song The Star Spangled 
Banner; that nothing whatever appeared over the repre- 
sentation of the flag, and no other reading matter of any 
kind appeared on that side of the card. On the reverse side 
of the card was the programme of the Victoria Theatre for 
the week of May 21, 1917, including a notice of seven reels 
to be shown on certain days of that week ; at the top of tliat 
side of the card were the words "Ic. paid Harrisburg, Pa. 
Permit No. 78," and below the programme were the words 
"Always the biggest and best for ten cents Victoria The- 
atre." A large number of these cards were sent through 
the mail, and some were handed to patrons of the thea&e 
at the door." It was provided in the verdict that if the facts 
so found constituted a violation of law a verdict of guilty 
should be entered in the case and if not, a verdict of not 
guilty. 

It is manifest that it is the physical flag, the flag itself, 
that is, the material emblem known as the American flag, 
which is referred to in the Act of 1897, so that to consti- 
tute the offense it must appear that the flag itself was used 
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for the purpose of advertising a business or trade. This 
appears from) the context and from the absence of any ref- 
erence in the statute to a picture of or representation of the 
flag. The desecration of the flag by using a picture, print 
or representation of it for advertising purposes was prohib- 
ited some years later by a statute, to which we will present- 
ly refer. But the special verdict does not show the use 
of the flag itself for the purpose of advertising the defend- 
ants' trade or business. It shows the use of a picture, print 
or representation of the flag which is not the offense charged 
in the indictment. 

In the Commonwealth's brief our attention is called to the 
Act of Assembly of May 23, 1907, P. L. 225, which makes 
the use of the flag and pictures or representations thereof in 
the manner and for the purposes therein described unlaw- 
ful. But the defendants have not been indicted for the vio- 
lation of that Act. Although we are authorized by the spec- 
ial verdict to enter a verdict of guilty, if we find the facts 
therein set forth amount to a violation of law; yet as the 
defendants have not been indicted for a violation of the Act 
of 1907, even if we should conclude that the facts constitut- 
ed a violation thereof, we would not be warranted in enter- 
ing a verdict of guilty on the present indictment. 

Wherefore as the facts found by the jury fail to support 
the charge contained in the indictment we must direct a 
verdict of not guilty. Accordingly a verdict of not guilty is 
ordered to be entered in the case. 



Commonwealth vs. Wolf Store Co. 

Practice — Commonwealth as plaintiff — Affidavit to 
Statement — Practice Act of 1915. 

The Commonwealth is bound by the provisions of the Practice Act 
of 1915; and when it brings its action of assumpsit, the statement 
filed must be sworn to as in all other cases covered by the Act. 

Motion for judgment for want of a sufficient affidavit of 
defense. C. P. Dauphin County, No. 54 Commonwealth 
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Docket 1917. 

Francis Shunk Brown, Attorney General, for plaintiff. 

J. A. Strite, for defendant. 

Kunkel, P. J., February 7, 1918. 

The only defense made to this claim rests upon the ob- 
jection that the statement filed by the plaintiff, the Com- 
monwealth, has not been sworn to as required by the Prac- 
tice Act of 1915, P. L. 483. The plaintiff replies that it is 
not obliged to file a sworn statement because it is not bound 
by that Act. The question thus raised would be more prop- 
erly presented a motion to strike the statement from the 
record, in accordance with the provision of Section 21 of the 
Act, but as it is presented by the affidavit of defense we 
proceed to determine it. 

It is true as claimed by the plaintiff that the general rule 
in England is that the Crown is not bound by the provisions 
of any statute unless directly or by necessary implication 
referred to. But there are exceptions to this rule. Statutes 
made to suppress wrong; to take away fraud; to prevent 
the decay of religion; to prevent tortious usurpation or to 
secure to electors the right to make free elections are ex- 
cepted out of this rule and bind the Crown although it be not 
named. Com. ex rel. Garrigues, 28 Pa. 1. So also statutes 
which propose only to regulate the mode of proceeding in 
suits and do not divest the public of any right nor violate 
any principle of public policy bind the State. In DeBode 
vs. The Queen, 66 English Conunon Law Reports, 363, a 
statute which enacted that writs of error on any judgment 
thereafter should be made returnable only before the Judges 
and Barons or Judges only of other Courts was held to bind 
the Crown against the contention that the general words* 
thereof did not effect the Queen's right to bring or have a 
writ of error brought to the House of Lords. In Green vs. 
the United States, 9 Wallace, 655 it was held that the stat- 
ute there under consideration which provided against the 
exclusion of witnesses in civil actions who were parties or 
interested in the issue trying applied to civil actions in which 
the United States was a party, as well as to those between 
private parties. It was urged in that case that the Govern- 
ment was not bound by a law unless expressly named, but 
it was said "we do not see why this rule of construction 
should apply to Acts of legislation which lay down general 
rules of procedure in civil actions." In United States vs. 
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Knight, 14 Peters, 474 it was held that the statute there 
being considered bound the United States, inasmuch as it 
regulated the mode of procedure in suits and did not divest 
the public of any right nor violate any principle of public 
policy necessary for its protection. 

It would seem from the foregoing cases that where a stat- 
ute is general in its terms and regulates the practice and 
procedure in Courts, and in nowise infringes upon the royal 
prerogative or public rights nor violates public policy, it 
binds the Government as well as private parties. The 
Practice Act of 1915 purports to regulate the practice in the 
Court of Common Pleas in actions of trespass and assump- 
sit and prescribes the pleadings and procedure to be observ- 
ed therein. The language of the Act is of general applica- 
tion and our attention has not been called to anything that 
indicates an intention on the part of the Legislature to 
exclude its operation from litigation in which the Common- 
wealth is a party. On the other hand, where the Legislature 
intended to make an exclusion from its operation, it did so 
by express enactment by the amendment of May 3, 1917, 
P. L. 149, where counties, cities, boroughs, townships, school 
districts and other niunicipalities are expressly relieved from 
complying with that provision of the statute which requires 
an affidavit of defense to be filed. 

We conclude therefore, that the Commonwealth is bound 
by the provisions of the Practice Act of 1915 and when it 
brings its action of assumpsit, the statement which it files 
must be sworn to as in all other cases covered by the Act. 
Indeed it, itself, has followed the practice laid down by this 
very Act in requiring of the defendant an affidavit of defense 
to its statement. 

• The Commonwealth is allowed ten days within which to 
amend to meet the objection raised. When this is done, 
judgment is directed to be entered in its favor and against 
the defendant for its claim, the amount thereof to be liqui- 
dated by the Prothonotary. 
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Mandamus — Quo Warranto — Use of the name of the 
Commonwealth — Discretion of Attorney General. 

A mandamus directed to the Attorney General, to compel him to 
permit the use of the name of the Commonwealth in a quo warranto 
proceeding, will be refused where it appears that the questions in- 
volved in the quo warranto are pending and undetermined before the 
Public Service Commission. 

Mandamus. C. P. Dauphin County, No. 172 Commonwealth 
Docket, 1917. 

Prichard, Saul, Bayard & Evans for petitioner. 

Francis Shunk Brown, Attorney General for respondent. 

John A. Nauman, for intervening defendant. 

McCARRELL, J., February 8, 1918. 

The single question raised by this record is whether or 
not the Attorney General of the Commonwealth has abused 
his official discretion in declining to permit the use of the 
name of the Commonwealth in a quo warranto proceeding 
to be commenced at the instance of the Lancaster Automo- 
bile Club in the name of the Commonwealth for the forfeit- 
ure of the charter of the Manor Turnpike Road Company. 
There seems to be no real dispute in regard to the facte. 
On October 9, 1917, the Lancaster Automobile Club filed ite 
petition in this case asking that a writ of alternative man- 
damus issue, directed to the Honorable Francis Shunk 
Brown, Attorney General of Pennsylvania, requesting and 
directing^ him to permit the petitioner, upon giving security 
as required by law, to issue a writ of quo warranto against 
the Manor Turnpike Road Company to show cause why it 
should continue to exercise ite franchise or show cause why 
such writ should not be issued. On the day of the presen- 
tation of this petition the issuance of a formal writ was 
waived by the Attorney General and service thereof accept- 
ed. On October 18, 1917, the Attorney General made ans- 
wer and return to the foregoing petition of the Lancaster 
Automobile Club and the writ of alternative mandamus 
thereon. On October 28, 1917, permission was given to the 
Manor Turnpike Road Company to intervene as a defend- 
ant in this proceeding, and on November 8, 1917, the Manor 
Turnpike Road Company filed ite answer to the writ of al- 
ternative mandamus. The answer of the Attorney General 
practically admite all the avermente of fact contained in 
the petition of the Lancaster Automobile Club, and alleges 
that on March 31, 1916, the said Lancaster Automobile Club 
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made complaint to the Public Service Commission to this 
Commonwealth raising the identical questions sought to be 
raised in the application to the Attorney General for the 
use of the name of the Commonwealth in a quo warranto 
proceeding to forfeit the charter of the turnpike road. A 
hearing or hearings were had before the Public Service Com- 
mission and it was agreed by the parties that the Commis^ 
sion should send its engineer to Lancaster to inspect the 
Turnpike and report its condition to the Commission, and 
it was further agreed, the inspection having been made by 
the engineer of the Commission, that the whole matter of 
complaint, except the question of the forfeiture of the char- 
ter, was before the Commission. The proceeding is still 
pending before the Commission, no final order having been 
made thereon. Application was then made to the Attorney 
General for permission to use the name of the Common- 
wealth in quo warranto proceedings to forfeit the charter 
of the Turnpike Road Company. The Attorney General in 
his answer avers that the petitioner having first made appli- 
cation to the Public Service Commission and the subject 
of complaint being before said Commission and undecided, 
it was proper for him to refuse the name of the Common- 
wealth in quo warranto proceedings. The same position is 
contended for in the answer of the Manor Turnpike Road 
Company, which we permitted to intervene in this case. In 
this answer the Turnpike Road Company calls attention to 
the charter of the Manor Turnpike Road Company and the 
provisions contained in the said charter for remedying the 
injuiy and redressing the wrongs complained of in the pe- 
tition of the Lancaster Automobile Club. The Manor Turn- 
pike Road Company is given all the rights and powers grant- 
ed to the Lancaster and Susquehanna Turnpike Company 
by the Act of March 30, 1848, P. L. 298. In section 11 of 
this Act the procedure, in case of failure to keep the turn- 
pike road in proper repair, is fully set out in section 15 of 
the Act and permits complaint to be made by the freehold- 
ers who are aggrieved at the condition of the turnpike road 
to make complaint and information to any justice of the 
peace, which justice shall issue a precept directing any con- 
stable to summon three judicious freeholders to meet at a 
certain time and place in the said precept to be mentioned 
and make inquiry as to the condition of the turnpike road. 
Provision is made for the report of this inquisition or com- 
mission, and in case the report is that the road has not been 
kept in proper repair the collection of tolls for the use of 
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said turnpike road between the points named is entirely sus- 
pended until the road is put in proper condition, and in ad- 
dition, if not properly repaired by the next court of quarter 
sessions, the managers may de indicted and fined in the 
same way supervisors of highways may be fined for neglect 
of their duties. The Turnpike Road Company contends that 
these remedial provisions contained in its charter exclude 
quo warranto proceedings, and refer to the case of Com- 
monwealth V. Allegheny Bridge Co., 20 Pa. 185. In that 
case it is said : 

"The writ of quo warranto is not allowed where the 
law affords a private remedy." 
It is further contended by both the Attorney General and 
the Tumirike Road Company that the matters contained in 
the complaint must be disposed of by the Public Service 
Commission, to which application was made, as already stat- 
ed, by the petitioner here. In the matter of Bellevue Bor- 
ough V. The Ohio Valley Water Co., 245 Pa. 114, Mr. Justice 
Elkin at page 116 uses the following language: 

"We fully agree with the general conclusions reach- 
ed by the learned court below, and nothing contained 
in this record, or said in the argument, would warrant 
us in disturbing the decree refusing the motion for a 
preliminary injunction. If the case in any of its as- 
pects involves the reasonableness or unreasonableness 
of water rates, it is a sufficient answer to say that the 
section of the Act of April 29, 1874, P. L. 73, which 
gave courts the power to determine questions of this 
character was repealed by the Public Service Company 
Law, approved July 26, 1913, P. L. 1874. In other 
words the legislature took this power away from the 
courts and conferred it upon the Public Service Com- 
mission. Hereafter, so long as the Act of 1913 remains 
in force, the question of the reasonableness of rates 
established by public service corporations, must in the 
first, instance be submitted to the Public Service Com- 
mission when challenged. This is now the declared 
statutory policy of the law, and it is binding not only 
upon the interested parties, but upon the courts as 
welL'* 
To the same effect is New Brighton Borough v. New 
Brighton Water Co. 247 Pa. 232. In this latter case the 
proceeding was by quo warranta to obtain the ownership of 
the works of the water company. The borough applied for 
a writ of mandamus to require the water company to fur- 
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nish a statement of cost of installing the water company. 
No application had been made to the Public Service Commis- 
sion. The lower court awarded the writ but was reversed 
by the Supreme Court, which declared at page 242 : 

"Therefore, since the approval of the commission 
must be first 'had and obtained' before the present plant 
can be actually acquired or operated by the borough, ap- 
plication should be made to that body before any future 
proceedings, mandamus or otherwise, are instituted in 
the courts." 
In the present case we are unable to see that the Attor- 
ney General has in any manner abused his discretion in de- 
clining to permit the use of the name of the Commonwealth 
in a quo warranto proceeding against the Turnpike Road 
Company. As the Supreme Court had apparently decided 
in regard to the powers of the Public Service Commission, 
the time has not yet come for the issuance of any .such writ. 
The Attorney General seems to have been exercising the 
discretion vested in him, in accordance with the case of 
Cheetham v. McCormick, 178 Pa. 186, and other like cases. 
We are therefore constrained to dismiss the petition filed 
in this case at the costs of the petitioner. 



CampbelFs Petition 

Nomination of Candidates — Political parties — Legisla- 
tive districts wholly within a county. 

A body of electors of & county having complied with the require- 
ments of paragraph 2, section 2 of the Act of July 12, 1918, P. L. 
719, becomes a political party of that County and acquires the right 
to nominate, in accordance with the provisions of that act, all of the 
candidates for oflEice in the county and in all political districts within 
the county and in all political districts of which the county forms a 
part. 

The Town Meeting Party of Philadelphia had the right to nomi- 
nate a candidate for Representative in the General Assembly from 
the Sixteenth Legislative District which was wholly within the Coun- 
ty of Philadelphia. 

Petition to set aside nomination petition. C. P. Dauphin 
County, No. 18, June Term, 1918. 
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Claude L. Roth, for petition. 

J. Louis Breitinger and Albert C. S. Millar, contra. 

KUNKEL, P. J., April 5, 1918. 

It may well be questioned whether this Court has the 
power to set aside the nomination petition before us. Sec- 
tion 8, of the Act of July 12, 1913, P. L. 719 directs that 
''no nomination petition shall be refused or set aside except 
for" the reasons there specified. The language of the sec- 
tion is prohibitive, and the objections presented against this 
petition are not to be found among the reasons mentioned. 
However, be that as it may, the body of electors known as 
the Town Meeting party in the county of Philadelphia, hav- 
ing fulfilled the requirements of paragraph 2, section 2, of 
the Act of 1915, thereby became a party withm that county 
and acquired the right to nominate in according with the 
provisions of that Act all its candidates for office in that 
county, and in all political districts within that county and 
of which that county forms a part. But it is objected that it 
was not empowered to nominate a candidate for Represent- 
ative in the General Assembly from the Sixteenth Legislat- 
ive District which is within the county, so as to have the 
candidate's name printed on the official Plimary ballot. The 
controversy arises over the meaning of the clause "all polit- 
ical districts within the county." The legislative intention, 
we think, is manifest. The Act authorizes a political party 
within a county to nominate its candidates for all offices 
electable in any political district within the county as distin- 
guished from the power conferred upon a political party 
within the State to nominate its candidates for an office to be 
voted for by the electors of the State at large. We can find 
nothing in the Act to limit the right of such a party to nom- 
inate candidates only for county offices or for offices 
in the municipal divisions of the county, whose nomi- 
nation petitions must be filed with the County Commission- 
ers. On the contrary the words of the section are" all po- 
litical districts." Section 4 of the Act throws some light on 
their meaning, if any be needed. It directs the Secretary of 
the Commonwealth to give to the County Commissioners of 
each county a written notice designating all the offices for 
which candidates are to be nominated whose nomination 
petitions are required to be filed in his office, and to set 
forth in the notice the number of the officers of the Com- 
monwealth to be elected at the next succeeding election by 
a vote of the electors of the State at large and also the num- 
ber of the officers of the Commonwealth to be elected by a 
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vote of the electors of the county or of any district there- 
in or of any district of which the county forms a part Thus 
the Act recognizes a political district within a county to 
be one from which may come a nomination petition required 
to be filed in the office of the Secretary of the CJommonwealth 
and such a petition is a petition nominating a candidate for 
the l^fislatora 

The Act also gives a party within a county tiie right to 
nominate candidates for ofiice in a district of which the 
county forms a part, evidently referring to a Congressional 
District or a Senatorial District of two or more counties, 
in one of which a body of electors constitutes a political party 
therein. There would seem to be no good reason for grant- 
ing to a party within a county the right to make a nomina- 
tion for an office in a district extending beyond the territor- 
ial Imriits of the county and withholding the right as re- 
spects a Representative or Congressional or Senatorial Dis- 
trict which is wholly within the county, and this in our view 
has not been done. 

Of course, the right of such a party to nominate candi- 
dates is restricted to those candidates for office who are to 
be voted for only by the electors of the county or only by 
ihe electors of a political district therein. It has no pwer 
to make a nomination for an office to be voted for only by 
the electors of the county or only by tiie electors of a politic- 
al distiict therein. It has no power to make a nomination 
for an office to be voted for by the electors of the State at 
large. • 

For the considerations stated the objections to the nomi- 
nation petition are dismissed, and the objectors are direct- 
ed to pay the costs of this proceeding. 



Commonwealth of Pennsylvania vs. Semet-Solvey Co. 

Corporations — Tax on capital stock — Situs of property 
for purposes of taxation — Double taxation. 

Under the acts of June 1, 1899, P. L. 420 and June 8, 1891, P. L. 

229, the subject of taxation is capital stock at its actual value in cash. 

Whatever contributes to the value of the capital stock is, in effect. 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 59 

Cooomionwealth of Pennsylvania ys. Semet-Solvey Co. 

taxed; hence bank deposits and accounts receivable representing 
the capittal stock taxed have been subjected to the tax. 

Capital stock represented by tangible personal property located per- 
manently outside of this state is not taxable in this state. 

Whatever may be the law of other states, it is the law of this state 
that the situs of intangible personal property, for purposes of tax- 
ation, is the domicile of the owner. 

The fact that bank deposits of a Pennsylvania coiporation were in 
banks of other states and were there used in connection with its busi- 
ness, or that accounts receivable were derived from services perform- 
ed and goods sold and payable outside of Pennsylvania did not change 
their situs for taxation. Whether taxable direct by or through the 
capital stock, their taxable situs was the domicile of the owner re- 
gardless of tiieir source or place of use; and this dictrine violates no 
provision of the Federal Constitution. 

Double taxation, in a legal sense, does not exist unless the double 
tax is levied upon the same property within the same jurisdiction. 

The fact that intangible personal property of a Pennsylvania cor- 
poration, located in another state, is or may be taxed there does not 
relieve it from taxation in Pennsylvania. 

The exemption of manufacturing corporations from tax on so much 
of their capital stock as is used in manufacturing extends only to 
that which is actually employed in caxxying on manufacturing in this 
state. 

Appeal from settlemlent for tax on capital stock, C. P. 
Dauphin County, No. 44, Ck)mmonweaIth Docket, 1915 

Wm. M. Hargest, Deputy Attorney General, for plaintiff. 

Charles H. Bergner, for defendant. 

KUNKEL, P. J., April 16, 1918. 

This is an appeal from the resettlement of an account 
against the defendant company for the tax on its capital 
stock for the year 1913. It has been submitted to tiie Court 
for trial without a jury, agreeably to the provisions of the 
Act of April 22, 1874, P. L. 109. The facts are specifically 
found in the answers to the request for findings of fact 
filed in the case. Generally stated they are as follows: 

FACTS. 

The defendant is a manufacturing corporation chartered 
under the laws of this State and is and has been engaged in 
doing business and in carrying on manufacturing not only 
in this State but also in several of the other States, in some 
of which it owns and operates manufacturing plants. On 
September 24, 1914, the Accounting Officers of the Common- 
weiedth settled an account against it for the capital stock tax 
for the year 1918, and subsequently, on December 29, 1914, 
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made a resettlement valuing the proportion of its capital 
stock in this State at $1,201,566, and charging it with the 
sum of $6,007.83. In this valuation were included the com- 
pany's bank deposits in banks in the other States in which 
it did business in connection with which the deposits were 
used, and $3027.73 cash in the hands of its superintendents 
in those States, aggregating $208,262.04, its bills receivable 
amounting to the sum of $874,476.38 for services rendered 
and for goods sold and payable outside of this State and 
$20,000 known as bond commissions. The defendant object- 
ing to the taxation of so much of its capital stock as was 
represented by these several kinds of property took this ap- 
peal. At the hearing the Commonwealth disclaimed any 
property on account of the $20,000 commissions. 
DISCUSSION 
The subject of the tax is the capital stock at its actual 
value in cash. Act of June 1, 1889, P. L. 420, Act of June 
8, 1891, P. L. 229. Whatever contributes to the value of the 
stock is in effect taxed. Hence the bank deposits and ac- 
counts receivable representing the capital stock taxed have 
been subjected to the tax. Capital stock represented by 
tangible personal property located permanently outside of 
the State is not taxable here, but this is not so touching in- 
tangible personal property. Whatever may be the law of 
the other States it is the law of this State that the situs of 
such property for taxation is the domicile of the owner. The 
fact that the bank deposits in the present instance were in 
the banks of the other States and were there used in con- 
nection with the defendant's business and operations, or that 
the accounts receivable were derived from the services per- 
formed and goods sold and payable outside of this State did 
not change their situs for taxation. Whether taxable di- 
rectly or through the capital stock, their taxable situs was 
the domicile of the defendant regardless of their sources or 
place of use. Commlonwealth vs. Standard Oil Co., 101 Pa. 
119, Commonwealth vs. Traction Co., 233 Pa. 79, Common- 
wealth vs. Curtis Pub. Co., 237 Pa. 333 and cases there cited. 
And this doctrine violates no provision of the Federal Con- 
stitution. Kirtland vs. Hotchkiss, 100 U. S. 491, Fidelity & 
Columbia Trust Company, vs. Louisville, 245 U. S. 54. It is 
true that in a few of the States it has been modified; and 
such property has been treated as having the same taxable 
situs as that of the tangible personal property permanently 
located outside of the domicile of the owner from which it 
it derived or with which it is used, but those decisions are 
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exceptions to the general doctrine. 

The objection is not well taken, that if the property in 
question is taxed here through its capital stock and also 
taxed directly in the other States, it mil amount to double 
taxation. ''Double taxation obnoxious to the rule is where 
the second or additional burden is imi)osed by the Ame sov- 
ereignity which imposed the first." "Double taxation in a 
legal sense does not exist unless the double tax is levied 
upon the samle property within the same jurisdiction." Judy 
vs. Beckwith, 15 L. R. A. (N. S.) 143 and note. It does not 
appear that the property is actually taxed in the other 
States, but whether it is taxed or not, the fact that it is 
or may be taxed there does not relieve it from liability to 
taxation m this State. Kidd vs. Alabama, 188 U. S. 730; 
Hawley vs. Maiden, 232 U. S. 1. 

The deposits were used in connection with and the bills 
receivable were derived from the manufacturing operations 
and business carried on by the defendant in the other States. 
The exemption ajfforded manufacturing corporations on so 
much of their capital stock as is used in manufacturing, ex 
tends only to that which is actually employed in carrying 
on manufacturing in this State. Act of June 8, 1893, P. Lu 
353 

CONCLUSION. 

We therefore conclude. 

1. That the capital stock represented by the bank deposits 
and by the bills receivable is taxable in tiiis State. 
^ 2. That the situs for taxation of the deposits and^ills re- 
ceivable is this State. 

3. That the capital stock represented by them is not ex- 
empted from taxation under the proviso of the revenue stat- 
utes. 

4. The capital stock represented by the cash in other 
States in the hands of defendant company's superintendents 
is not taxable in this State. 

5. That the Commonwealth is entitled to recover as fol- 
lows: 

Capital stock taxable in this 

State, $1,186,001.00 plus. 

Tax at rate of 5 mills $5,930.00 

Credit by payment on 
account, 2,380.99 



Tax payable, $3,549.01 

Interest from} March 
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1st. 1915, 649.47 

Attorney General's com- 
mission, 5 per cent., 209.92 

Total $4,408.40 

for which simi judgment is directed to be entered in favor 
of the Commonwealth and against the defendant, unless 
exceptions be filed within the time limited by law. 



Keller vs. Brotherhood of Locomotive Engineers 

Labor organizations — ^Expulsion of member. 

A member of a labor organization can not be expelled without a 
proper trial in accordance with the rules of the organization. 

Demurrer to bill in equity. C. P. Dauphin County, No. 
559, Equity Docket. 

Fox & Geyer for plaintiff. 
Oscar J. Horn and E. E. Beidelman for defendants. 

McCarrell, J. February 9, 1918. 

The plaintiff alleges in his bill that without a proper trial 
he was expelled from membership in Harrisburg Division 
No. 74 of the Brotherhood of Locomotive Engineers and 
thereby deprived of valuable property rights, including his 
right to insurance in the Locomotive Engineers Mutual Life 
and Accident Association. His bill avers his election and 
admission to membership in the Association and his expul- 
sion therefrom and the proceedings leading up thereto. The 
defendants have filed their demurrer thereby admitting all 
the averments of fact contained in plaintiff's bill. The bill 
alleges practically that he was expelled and deprived of mem- 
bership without charges being preferred and a trial had, as 
required by sections 39 and 40 of the rules of the organiza- 
tion. The bill alleges that the Harrisburg Division No. 74 
was directed by the Grand Chief Engineer to prefer charges 
against the plaintiff and to expel him from membership and 
that all that was done seems to have been done in accord- 
ance with the direction of the Grand Chief Engineer with- 
out any real hearing before the members of the Division, a 
proper trial or a proper vote of the members upon the ques- 
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tion of his expulsion. The case is practically identical with 
that of Engfle vs. Pottsville Division No. 90, Brotherhood 
of Locomotive Engineers, decided in 66 Superior Court, 356. 
The proceedings in that case before the lodge of the plain- 
tiff Engle were substantially the same as we find in this 
case, and the Superior Court there decided that the expul- 
sion of the plaintiff was improper and that he had no ferial 
within the proper meaning of that term. In speaking of 
the procedure there President Orlady says at page 354: 

'To approve such a proceeding would mean the sub- 
stitution of the presonal judgment of an ofAcial of the 
brotherhood for a fair and deliberate trial before the 
division, and would be destructive of the purpose of 
^ the brotherhood. ♦ ♦ ♦ ♦ Every argument that can be 
urged to insure loyalty of the member of the organi- 
zation, applies with equal force to have the laws fair- 
ly and honestly applied toward the member. The con- 
tractual obligation and duty is reciprocal. The word 
trial, can have but one meaning; the one accepted by 
the public at large, as assuring the one accused, the 
open right to present his defense to an unbiased tri- 
bunal where the hearing is fairly conducted and the 
judgment entered shall be free of bias of either trial 
; or judge. 

He continues at page 365 as follows : 
"It clearly appears tiiat W. S. Stone, grand chief 
engineer, prejudiced the rights of the plaintiff in di- 
recting that charges should be preferred, in deciding 
the validity of these charges, and fmally, as the presid- 
ing officer of the Grand International Division in oon- 
firaiing his former decisions. Courts will not sanction 
expulsion and forfeiture of property rights upon any 
other conclusion that that there has been a fair trial 
and a verdict of guilty before an imparial tribunal." 
The Superior Court there held that the proceeding in the 
Engle case was void and reversed the decree of the lower 
court dismissing the plaintiff's bill. This decision is binding 
upon us, and in accordance with the conclusion reached 
therein we now overrule the demurrer filed in this case 
and permit the defendants to answer within fifteen days 
from the filing hereof. Failure to answer will entitle the 
plaintiff to a judgment pro confesso. 
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Nomination of Candidates — ^Petitian — ^Alterations — Bur- 
den of Proof. 

When a nomination petition filed in. the office of the Secretary of 
the Commonwealth contains material alterations^ the burden is on 
the candidate in whose behalf the petition is filed to sustain its integ- 
rity at the time it was filed; failing in this the petition wHl be set 
asida 

Petition to set aside nomination petition, C. P. Dauphin 
County, Nos. 222, 223, 224 and 225, June Term, 1918. 

J. E. B. Cunningham, for petition* 

W. A. Keller, contra. 

KUNKEL, P. J., April 26, 1918. 

It is admitted that that part of the nomination petition 
before us signed by the electors of Berks County contains 
material alteration made after it was signed and without 
the consent of the signers. It is alleged, however, that 
the alterations were nvade after it was filed by some one 
hostile to it and for the purpose of invalidating it Upon 
this point testimony was taken. The alterations coaisist 
of the change of the dates following the names of some of 
the signers and in several instances of the addition of false 
residences of the signers. One of the witnesses testified 
tiiat the alteration did not appear on the petition when he 
examined it shortly before it was delivered to the Deputy 
Secretary of the Commonwelath, but how perfunctorily he 
examined it appears from the fact that he failed to observe 
that a large number of signatures from Sdiuylkill Coimty 
were plainly in the same hand writing ; and they are now ad- 
mitted to be spurious. The Deputy Secretary testified that 
he did not notice the alterations when he received the pe- 
tition, but that he did not examine it carefully and that it 
was not out of his office or custody. Others in his office 
who handled it testified to the same effect. Another wit- 
ness testified that he discovered the alterations the day after 
the petition was filed, when he examined it for the pur- 
pose of preparing objections to it Neither the person who 
had it in his possession some minutes immediately before 
it was delivered to the Deputy Secretary, nor tiie person 
who was instrumental in securing signers to it was called 
as a witness. The failure to present these, witnesses in its 
behalf is not without significance. In view of the fact that 
the petition contains a number of forged signatures and 
signatures which were placed on the petition after the affi- 
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davit verifying it was made. 

It is suggested that no person interested in the petition 
would have^ motive for altering it and thereby rendering it 
invalid, hence the alterations must have been made after it 
was filed. This conclusion might be warranted were it not 
for the fact that the alterations are not confined to the date 
of the signature alone but also extend to the insertion of 
false residences of the signers. All the alterations appear 
to have been made with the same ink. Whatever may have 
been the motive for changing the dates does not (jlearly ap- 
pear. It may have been because one or two of the signers 
signed one day prior to the preceding and genuine dates 
which were altered to an earlier date. However that niay 
be, it is manifest that one interested in the petition would 
have a strong motive in seeing that the residences of ttie 
signers appeared to be in the County from which it pur- 
ported to come. 

After carefully considering the evidence we are not satis- 
fied the alterations were made after the nomination petit- 
ion was filed. Its integrity at the time it was filed has hot 
been sustained. Wherefore that part of the petition comes 
from Berks County must be set aside. The part which pur- 
ports to be signed by qualified electors of Schuylkill County 
is admitted to be invalid because it also contains forged 
signatures. The whole nomination petition is signed by elec- 
tors from six counties. Eliminating the sheets signed by 
the electors of Schuylkill County and Berks County, the 
nomination petition fails to comply with the statute wliich 
requires it to be signed by at least one hundred qualified 
electors of at least five counties of the State. The petition 
filed by the remaining electors from the four other counties 
is insufficient to make the nomination. The whole petition 
must therefore be set aside. 

From what we have said it is obvious that it is unneces- 
sary to pass upon the motions to amend the objections and 
the nomination petition. 

Accordingly, the nomination petition is declared invalid 
and it is set aside, and the Prothonotary is directed to cer- 
tify this judgment to the Secretary of the Common wealtii. 
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In Re Investments by B. & L. Associations. 



Liberty Bonds — Surplus Funds — Dividends Net Profits — 
Reserve Funds— Act of May 14, 1918, P. L. 205. 

If any building and loan association has funds which are not by 
any reasonable possibility liable to withdrawal by or for loans to 
shareholders, nor necessary for payment of its series at maturity, 
or for any other liability of the association, such funds may be con- 
sidered as "surplus funds," within the meaning of the Act of July 5, 
1917, P. L. 631, and may be invested in United States Liberty bonds, 
but i^ the determination of such funds the greatest care and caution 
should be exercised to the end that there may not be included therein 
any funds possibly subject to withdrawal or loan. 

See also 66 P. L. J., 567. 

OFFICE OF THE ATTORNEY GENERAL 

Harrisburg, Pa. 

August 31st, 1918. 

Honorable Daniel F. Lafean, 

Commissioner of Banking, 

Harrisburg, Pa. 

Sir: 

Since my opinion of August 1, 1918 (66 P. L. J. 567) in 
which I advised you that Building and Loan Associations 
could not legally buy or hypothecate Liberty Bonds, I have 
at their request, given hearing to counsel for "The Building 
Association League of Pennsylvania" and to representatives 
of several Building and Loan Associations, at which argu- 
ments were presented "looking to a modification" of that 
opinion. Nothing not considered prior to the rendition of 
the opinion was presented except one particular — this will 
be hereinafter more fully adverted to — but in view of the 
discussion which the opinion has aroused and by reason of 
the misunderstanding of those who have not read it or are 
unfamiliar with the interpretation of statutes, I will impose 
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on you an elaboration of the reasons which impelled me to 
the conclusion that Building and Loan Associations can not 
legally purchase or hypothecate Liberty Bonds. 

The rule that corporations can have and exercise only such 
powers as are expressly conferred on them and such implied 
powers as are necessary to enable them to perform^ their pre- 
scribed duties is settled in the law of this Commonwealth 
and elsewhere. Cooke v. Marshall, 191 Pa., 315. It is ob- 
vious then that unless there exists some statute of this 
Commonwealth expressly conferring or necessarily implying 
authority to Building and Loan Associations to buy or hy- 
pothecate Liberty Bonds, they do not possess that power. 

That there was enacted prior to the session of 1917 no 
law expressly conferring or necessarily implying the pow- 
er, is conceded by all except one or two, but it is strongly 
asserted that the Legislature did grant the authority at its 
last session by the Act of July 5, 1917, P. L. 631, Section 1 
of which provides as follows : 

"Be it enacted, &c., That all corporations incorporated un- 
der the laws of this Commonwealth may invest all or any 
part of their surplus funds in bonds of the United States 
government issued for war purposes, without obtaining the 
consent or approval of the stockholders." 

This statute does not expressly mention Building and Loan 
Associations. It does, however, comprehend all corporations 
which have "surplus funds" and the question is presented— 
and to my mind the only legal question involved — ^whethr 
a Building and Loan Association can have "surplus funds 
within the intendment or contemjplation of that Act. 

I advise you that, in my judgment, these associations 
could not have such "surplus funds," and after considering 
the many contentions advanced, I find in none of them any- 
thing which could justify me in changing nly opinion, much 
as I realize and accord with the patriotic motives of those 
who advanced them. 

A Building and Loan Association can not, in my judg- 
ment, have "surplus funds," because all the funds of the 
association belong to the members. The right of a member 
of an association to withdraw is an absolute right (Rhoades 
V. Association, 82 Pa., 180), and, unlike the stockholders of 
other corporations, he i^ entitled upon withdrawal to receive 
the amount paid in plus the best approxiniation of the profits 
earned to the time of withdrawal. What can be more clear 
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than that this statutory right of withdrawal is equivalent 
to a statutory application of the profits to the shares, and 
if this be so what moneys can the Association possess which 
could constitute "surplus funds ;" the amount paid in belongs 
to the stockholder; the profits of the association likewise 
are his — ^what are those other moneys which are not his 
for the asking and to which therefore the term "surplus" 
could be applied? 

I complied with the request for a hearing most heartily 
for if there existed some false promise or some fallacy in 
the I'easoning by which I was impelled to my conclusion, I 
desired to know it in order that it might be corrected. The 
contentions presented failed to convince me of the existence 
of any error, and they may be briefly sumimarized as fol- 
lows: 

1. It was argued by one that the Act of 1917 was not nec- 
5ssary to the existence of the power; that these associa- 
tions, being formed under the General Corporation Act of 
1874, its amendments and supplements, had all the power 
conferred on corporations generally by the provisions of 
those Acts and specifically those powers contained in Section 
1, paragraphs 4, 6 and 7 of the Act of 1874, to wit: 

Fourth. To hold, purchase and transfer such real estate 
and personal property as the purposes of the corporation 
require, not exceeding the amount limited by its charter or 
by law. 

Sixth. To make by-laws not inconsistent with law, for 
the management of its property, the regulation of its affairs 
and the transfer of its stock. 

Seventh. To enter into any obligation necessary to the 
transaction of its ordinary affairs. 

The answer to this contention is that Section 37 of the 
same statute deals expressly with Building and Loan Asso- 
ciations and restricts their authority to — 

"Loaning or advancing to the stockholders thereof the 
moneys accumulated from time to time." 

This restriction still obtains, except that Associations un- 
der a subsequent statute may advance money to other Asso- 
ciations under certain conditions, which borrowing Associa- 
tion is likewise limited to advancing or loaning the money 
so obtained to its own stockholders. 

2. It was further contended that the term "surplus funds" 
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had been sufHciently defined to make is applicable to Build- 
ing and Loan Associations, and in support of this contention 
leference was made to several decisions. Leather Manu- 
facturers and National Bank v. Treat, 116 Fed., 774, was 
cited wherein the word "surplus," as used in the War Rieven- 
ime Act of 1898, was constructed as — 
**the amount left over after setting aside sufficient of the 
assets of the banker to meet his liabilities." 

The Act before the Court was a taxing statute and the 
case simply decided that it reached all the assets of the cor- 
roration. Under the meaning of the word as construed by 
tie Court in that case, it can not apply to a Building and 
Loan Association because, as before pointed out, there can 
be nothing left over if "sufficient assets are set aside to 
meet liabilities." 

3. Greef v. Equitable Life Assurance Society of United 
rotates, 54 Northeastern, 712, is relied on. The defendant 
i:i the case was an incorporated society doing life insur- 
rnce business under a charter which required the distribu- 
tion of an equitable share of its "suii)lus" to each stock- 
I older. The plaintiff took out a policy of insurance in the 
defendant company, which contained a provision entitling 
it to participate in the distribution of such "surplus" accord- 
ing to such principles as might be adopted by the Company, 
and it was held that, until a distribution was made by the 
officers of the defendant company, plaintiff had no such title 
to any part of the "surplus" as would enable him to inain- 
tain an action at law for the same. The Court in discussing 
the word "surplus" construed it to mean — "all the funds in 
the possession of a mutual insurance company over and 
above its immediate and present liabilities. 

It is necessary to reiterate in reply to any argument from 
this case that as to Building and Loan Associations there is 
nothing "over and above its immediate and present liabili- 
ties," all the moneys belong to the stockholders and may be 
withdrawn at any time. 

4. It is argued that dividends are never declared by any 
rssociation until the actual maturity of the stock, when the 
amount paid in, together with the profits declared at that 
time, is paid to the shareholders and that therefore there ex- 
ists no liability for profits until the maturity of the series. 

There are no "dividends" in the legal sense of the term 
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in Building and Loan Associations, and regardless when the 
money earned on each series is definitely ascertained, the 
law is clear that a member is privileged to withdraw at any 
time and take with him the amount by him paid in, plus an 
approximation of the amount that irioney earned. That he 
does not get his full portion of profits is true, but the re- 
maining shareholders of the series are entitled to their full 
portion, including that left by the withdrawing member. 

5. In regard to the right to hypothecate these bonds, 
counsel calls attention to the Act of June 12, 1917, P. L; 523, 
which makes it unlawful for, inter alia. Building and Loan 
Associations to issue improper statements. He cites Section 
3 of the statute, which is as follows : 

"Whenever it may become necessary for any corporation 
included in this act to borrow money, provided that it al- 
ready has the legal right so to do, the amount of such lia- 
bility shall be set out in full on the books and in all reports 
required by law, together with assets assigned or which may 
have been guaranteed for a loan or sale or rediscounts. It 
shall not be lawful to conceal any assets, but a record shall 
iDe kept of the same," and then comes to this conclusion — 

"It will therefore be understood that the Legislature at 
least by an implication granted to a Building and Loan Asso- 
ciation the recognized right to assign their assets for their 
loans." 

I am not impressed with this legal deduction. These asso- 
ciations can not pledge their mortgages and judgments; 
they are limited to their own "interest bearing order, note, 
or bond." Such was my predecessor, Mr. Carson's interpre- 
tation of the Act of June 25, 1895, P. L. 303, reported in 14 
District Reports, 879, and I am in accord with his conclusion. 

Counsel agrees with the conclusion reached by Mr. Carson, 
but states that my predecessor in office — 

"Only had in view the assigning of a member's mortgage, 
which should not be done for various reasons, as the relation 
between the borrower and the association is a personal one 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 71 

In Re Investments by B. & L. Association. 

and the member whose mortgage is assigned may be placed 
in a less advantageous position than the member whose 
mortgage is not assigned, but the reasoning in the opinion 
of Mr. Carson does not apply in the case of Liberty Bonds." 
Counsel, however, overlooks that portion of the opinion 
which states that the statute of 1895 "expressly defines, as 
legal and proper collateral security for temporary loans *in- 
torest bearing order, note or bond.' " 

6. Issue is taken with the statement in my opinion of 
August first, that the "assets of a Building and Loan Asso- 
c'ation must at all times be liquid," and it is pointed out that 
tie mortgages of the association are by no means liquid." 

Of course that portion of the association's assets which it 
1 as already advanced is no longer liquid. I had hardly 
deemed it necessaiy to point out that which seemed to me 
must be obvious to all, that I was referring to the moneys 
ot the association which had not been advanced and which 
riust be at all times available to meet the demands of the 
shareholders. 

In this connection, the point was made that an association 
may and frequently does have more funds than its share- 
holders desire to borrow, or is immediately necessary to 
meet liabilities, but this situation, to my mind, provides for 
involuntary withdrawal and cancellation at or before ma- 
turity of shares of stock not borrowed on. Under this leg- 
islation associations have universally adopted by-laws mak- 
ing it obligatory on shareholders in case there are excess 
funds to either borrow certain pro rata amounts or with- 
draw and cancel pro-rated shares. 

7. The assertions in my opinion that associations "can 
make loans only to their stockholders and then not in ex- 
cess of the amount of the borrower's subscription to stock," 
is thought to be. erroneous, because the Act of 1874 em- 
powers associations to purchase and sell real estate to their 
own stockholders or others for the benefit of their share- 
holders, in such manner as they may desire. 
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Certainly this provision does not enlarge the power to ad- 
vance money to others than stockholders. The association 
may, of course, advance money to a stockholder on a mort- 
fiixge on a property which he has purchased, or it may pur- 
chase the property direct and then take a mortgage from 
the stockholder to whom the propert yis conveyed. The 
trani^action is, in effect, the same. The important point is 
that the transaction must be with or directly for the benefit 
of 'Its own shareholders. 

- 8. Attention is directed to the Act of May 14, 1913, P. 
,L. 205, paragraph (b) of which expressly empowers asso- 
ciations to make loans without the assignment of stock as 
secui-ity, provided the loan does not exceed fifty per cent, 
of the entire loan granted, but the "loans" contemplated by 
this statute are expressly stated to be loans to the share- 
holders from the funds of the association. 

Much was made of the patriotism prompting the loaning 
of the association's funds to the United States, at this, a 
tim^ when the Government needs so much and is morally 
entitled to our all, and then it is asserted that should any 
association require funds with which to meet loans or with- 
drawal demands by its members, purchasers for the bonds 
could, readily be found. But could the bonds be patriotically 
sold ? Liberty Bonds are to be purchased for permanent in- 
vestment and not to be acquired with a prospect or possi- 
bility of sale. 

"The credit of the United States," says Secretary of the 
Treasury McAdoo, in the public press of August 23rd, "is as 
vital to the people of the United States as health is to the 
individual and as virtue is to woman. Any man who sells 
his Liberty Bond deliberately, thoughtlessly or unpatriot- 
ically, is injuring to that extent the credit of the United 
States, and is by that much adding to the difficulty of the 
United States in fighting the war successfully." 

"Keep your Liberty Bonds" is the exhortation of the 
United States Treasury Department in the last issue of the 
Saturday Evening Post. 
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"Hold to that Bond. You invested to help the boys across. 
They are over now, at grips with the German monster. You 
expect them to hold on — ^hold on till the last vestige of au- 
tocracy is crushed out of him. Then, you too, must hold on 
— ^must keep your enlisted dollars invested on the firing line 
* * * hold fast to your Liberty Bonds. Hold fast for the 
sake of the boys 'Over There.' " 

The accumulated funds of an association lying idle in its 
treasury need not be withheld from the United States. Let 
the associations pro rate them among its members as volun- 
tary loans or retirements; let it be known that the action 
was taken with the expectation that members would invest 
their pro rata amounts in Liberty Bonds, and I believe every 
dollar would be imntediately loaned to the United States. 
Indeed, since the question has come officially before me, I 
have had, orally and in writing, many expressions from large 
shareholders in Building and Loan Associations, declaring 
the wish that they could be given the opportunity to invest 
in Liberty Bonds, the amounts, or parts thereof, which 
they have paid into their respective associations. The accu- 
mulated moneys need not be withheld from the Government; 
the miembers will invest if the associations will pro rate 
thcso funds among them. 

In consideration of this question I have not overlooked the 
provisions of Section 1, paragraph (a) of the Act of May 14, 
1913, P. L. 205, authorizing Building and Loan Associations 
to set aside from the net profits a sum not to exceed five per 
centum thereof each year, as a "reserve fund for the pay- 
ment of contingent losses." I ami of the opinion that the 
fund provided for by this statute, in the majority of institu- 
tions necessarily small in amount, must be a liquid fund, 
ready at all times to meet sudden and unexpected losses, 
and that it does not constitute "surplus funds" under the 
Act of 1917, the investment of which is authorized in Lib- 
erty Bonds, securities issued by the United States Govern- 
ment for permanent investment and whose purchasers, as 
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above indicated, are exhorted to withhold them from hy- 
pothecation or sale. 

One contention was advanced at the hearing that was not 
considered by me prior to the rendition of my opinion of 
August, first, and that was that "there were some associa- 
tions in the State which had funds which were not liable to 
either withdrawal by or for loans to the shareholders," 

This, to my mind, can not be correct, except in so far that 
there may not be any present need therefor for such pur- 
poses, as under the law all funds of such associations, no 
matter how designated, are at all times liable to withdrawal 
or for loans to shareholders, but if any association has funds 
which are not by any reasonable possibility liable to with- 
drawal by or for loans to shareholders, or necessary for pay- 
ment of its series at maturity, or for any other liability of 
the association, such funds may be considered as "surplus 
fu'^ds," within the meaning of the Act of 1917, but in the 
determination of such funds the greatest care and caution 
should be exercised to the end that there may not be in- 
cluded therein any funds possibly subject to withdrawal or 
loan. 

Very truly yours, 

FRANCIS SHUNK BROWN, 

Attorney General. 



In re Perishable Farm Products 



Bureau of Markets — Car Load Lots — Freight — ^Dispute 
Over — Refusal of Consignee to Accept — Saving Total Loss — 
Act of July 17, 1917, P. L. 1013. 
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The State Bureau of Markets has no authority, under the Act of 
July 17, 1917, P. L. 1013, to make a prompt sale of a car load of per- 
ishable farm products which has been refused by a consigrnee because 
of its slightly deteriorated condition, even when such sale, while the 
common carrier is attempting to collect the freight from the consign^- 
or, would benefit both the producer and consumer and save a total loss. 
In order to make such sale, there would have to be an agreement of 
all parties. 

OFFICE OF THE ATTORNEY GENERAL 

Harrisburg, Pa. 

June 12, 1918. 
Honorable Charles E. Patton, 

Secretary of Agriculture, 
Harrisburg, Pa. 
Sir: 

We have your favor of the 5th instant. 

You ask an opinion upon the following statement: 

"A carload of perishable farm products is refused by the 
consignee at destination because of its slightly deteriorated 
condition. The contmon carrier attempts to collect freight 
charges from consignor. The lading in dispute at the time 
of delivery still possesses considerable food value, if 
promptly distributed, and would be readily purchased at re- 
duced prices by consumers if opportunity were given." 

You say that prompt sale of such products would benefit 
both the producer and consumer if the Bureau of Markets 
has authority to require the common carrier to deliver ship- 
ments to it for disposition. 

Section 3, of the Act of July 17, 1917, P. L. 1013, creating 
a Bureau of Markets, provides, in part, as follows : 

"The director shall be the chief executive officer of the 
Bureau of Markets and it shall be his duty to organize said 
bureau and to plan and formulate the work to be done, and 
carry out the provisions of this Act ; and he shall * ♦ ♦ 

"(h) Whenever it shall appear that any agricultural pro- 
ducts are liable to spoil or waste or depreciate in value for 
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lack of ready market, take such steps as may be advisable 
to benefit the producers, distributors, and consumers thereof, 
and to prevent waste." 

This is the only statutory language which, by any possible 
construction, could bear upon the subject of your inquiry, 
but we are of opinion that this was not intended to reach 
a situation such as you present. 

The Legislature could not constitutionally give to the 
Bureau of Markets any power to take a shipment of farm 
products from a commpn carrier or give to the common car- 
rier any power to deliver such shipment to the Bureau of 
Markets without the consent of the owner of such shipment. 

In order for the Bureau of Markets to have the dispo- 
sition of any such shipm(ents, the delivery would have to be 
made to it by the agreement of all parties concerned. 

But we are of opinion that the language of the statute 
quoted does not refer to specific or single shipments. This 
language must be read in connection with the rest of the 
section, and when so read it does not refer to a single con- 
signment of farm products. Under this language the exec- 
utive officei* of the Bureau of Markets is directed to take 
such steps as may be advisable to benefit producers, distrib- 
utors, and consumers when "for lack of a ready market'' ag- 
ricultural products "are liable to spoil or waste, or depre^ciate 
in value." 

To illustrate: There might be an over-production of a 
particular crop in an out of the way section of the State. 
The fact of such an overproduction might not be known to 
the dealers, distributors, and consumers of that particular 
product. This section authorizes the Bureau of Markets "to 
take such steps as n>ay be deemed advisable" to bring the 
fact of such overproduction to the attention of the distribu- 
tors and consumers, and thereby, as far as possible, create a 
ready market so that the particular product may not spoil 
or waste, or depreciate for lack thereof. This section is not 
intended to apply to specific shipments, and the Bureau of 
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Markets has no power or authority to act in a case such as 
you have outlined, except by agreement of all parties. 
Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 



In re State Employes 

Military Service — ^Time of Employment — ^Act of June 7, 
1917. 

The Act of June 7, 1917, P. L. 600, applies to those who, in good 
faith, have entered since that date the service of the Commonwealth 
and subisequently enlist, enroll or are drafted into the military service 
of the United States, as well as those who were employes of the State 
prior to the passage of the Act. 

OFFICE OF THE ATTORNEY GENERAL 
Harrisburg, Pa. 

February 8, 1918. 
Capt. George F. Lumb, 
Acting Superintendent State Police, 
Harrisburg, Pa. 
bear Sir; 

Your favor of January 25th, addressed to the Attorney 
General was duly received. 

You asked to be advised whether one who has entered the 
employ of the Commonwealth after the passage of the Act 
.of June 7, 1917, P. L. 650, is entitled to the benefits of that 
Act. 

This Act makes provision for the dependents of persons in 
the service of the Commonwealth who enter the military or 
naval service of the United States. 
Section 1 provides, in part ,as follows : 
"That whenever any appointive officer or employe, regu- 
larly employed by the ComnM)nwealth of Pennsylvania in its 



Digitized by VjOOQIC 



78 DAUPHIN COUNTY REPORTS Vol. 21 

In re Perishable Farm Products 

civil service, or by any department, bureau, commission or 
office thereof * * * shall in time of war, or contemplated 
war, enlist, enroll, or be drafted in the military or naval 
service of the United State, or any branch or unit thereof, 
he shall not be deemed or held to have thereby resigned from 
or abandoned his said office or employment," etc. 

There is no language in the act which indicates that it was 
intended to apply only to those in the service of the State 
at the time of its passage. It would have been easy for the 
Legislature to so limit it. 

The language is : 

"That whenever any appointive officer or employe, regu- 
larly employed * * * shall enlist, enroll or be drafted." 

The criterion is whether there was a regular employment 
in the service of the Commonwealth, prior to the enlistm^ent, 
enrollment or draft. 

It certainly was not the Legislative intent that one who 
was regularly employed in the service of the Commonwealth, 
and subsequently drafted, should not receive the benefit of 
this Act, if his employment began after the passage of the 
Act. Such a person could not be said to have entered the 
service of the State of Pennsylvania for the purpose of get- 
ting the benefits of this Act of Assembly, but the Act puts 
those who enlist, enroll or are drafted upon the same basis. 

I am not unmindful that it is possible for one to enter the 
service of the State for a short time, knowing, in advance, 
that he intends to enlist in the military or naval service, and 
thus obtain the benefits of this Act of Assembly for his de- 
pendents, but such a course of conduct is not to be presumed. 
If proven, it would be a fraud upon the State and the person 
perpetrating it would not be entitled to secure the benefits of 
the Act of Assembly. 

Care should be taken by those employing persons qualified 
for military service to see, as far as possible, that they are 
not entering the service of the State for the mere purpose of 
securing the advantages of this Act. 
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On the other hand, to hold that this Act of Assembly ap- 
plies only to persons who enter the service of the State after 
its passage, would require us to read something into the law 
which is not there. 

I am, therefore, of opinion that the Act does apply to those 
who, in good faith, enter the service of the Commonwealth 
and subsequently enlist, enroll or are drafted into the mili- 
tary or naval service of the United States. 

Very truly yours, 

WM. M. HARGEST, 

Deputy Attorney General. 



In re Compensation Against Commonwealth 

Liability of State — Referee — Service — ^Award — ^Depart- 
ment — Compensation Act of 1915. 

The Workmen's Compensation Act of 1915 expressly included the 
Commonwealth within the term "Employer," which is equivalent to 
conferring authority upon an employe to secure an award against the 
Commonwealth, in accordance with the provisions of the act. The 
proper person upon whom to make service on behalf .of the Common- 
wealth of the notice of injury and claim petition, and any other no- 
tices or papers that are required under the act, is the head of the 
department, bureau or commission under whom the injured employe 
was working. The same proceedings should be had as would be re- 
quired with respect to an individual employer, and the award should 
be made against the Commonwealth, not against the particular de- 
partment by whom the injured person was employed. The award can- 
not be paid out of the particular department's contingent fund, but 
would have to await payment by an appropriation by the legislature. 

OFFICE OF THE ATTORNEY GENERAL 
Harrisburg, Pa. 
Mr, J. Lloyd Hartman, 

Chief of Bureau of Workmen's Compensation, 
Departm'ent of Labor and Industry, 
Harrisburg, Pa. 
Sir: 

This department is in receipt of your favor of the 5th inst. 
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inquiring as to the procedure to be had under the Workmen's 
Compensation Act of June 2, 1915, P. L. 736, with reference 
to injured employes of the Commonwealth, in view of the 
fact that the last Legislature made no appropriation for the 
payment of such compensation for the two years beginning 
June 1, 1917. 

The Workmen's Compensation Act of 1915 expressly in- 
cluded the Commonwealth within the term "employer" as 
defined in the Act (Sec. 103), and the passage of the Act was 
therefore equivalent to conferring authority upon an injured 
employe to secure an award against the Commonwealth in 
accordance with the provisions of the Act. The proper per- 
son upon whom to make service on behalf of the Common- 
wealth of the notice of injury and claim petition, and any 
other notices or papers that are required under the Act, is 
the head of the Department, Bureau or Commission under 
whom the injured employee was working. The same pro- 
ceedings should be had as would be required with respect to 
an individual employer, and should, in accordance with the 
law, make an award against the Commonwealth, not against 
the partiuclar department of the Government by whom the 
injured person was employed. 

The award cannot, however, be paid out of the depart- 
ment's contingent fund, as suggested by you, but will have 
to await payment by an appropriation of the next Legis- 
lature. 

The situation is almost identical with those in which 
suits are authorized against the Commonwealth by special 
act of the Legislature. The general authority contained in 
the Workmen's Compensation Act of 1915, is equivalent to 
the special authority contained in such Act of Assembly. 
The judgment recovered in such suits must await payment 
by the appropriation of the Legislature, and the awards in 
those cases must do the same. 

Very truly yours, 

WILLIAM H. KELLER, 
First Deputy Attorney General 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 81 

In re Taxes on Insurance Premiums. 

In re Taxes on Insurance Premiums. 

Industrial Policies — Payments Mads Directly to Com- 
panies — Amount Returned to Policyholders — Acts of 1895, 
1911 and 1913. 

Life insurance companies operating in Pennsylvania and writing in- 
dustrial policies upon the weekly plan are liable to a tax of two per 
cent, upon the gross premiums of every character and descriptien 
received during the entire caijndar year, and cannot be relieved of 
this tax on the ten per cent. oF j^reiniums which represents the amount 
returned to the policy holders who pay their premiums for a year 
directly to the company and not throujrh the collecting apents under 
the provisions of the A.ct of July 1^, l*)i;*., P. L. 7*5. Later legisla- 
tion has not changed or amended the requirements of the Act of June 
28, 1895, P. L. 409. 

OFFICE OF THE ATTORNEY GENERAL, 
Harrisburg, Pa. 

May 28, 1918. 
Honorable Charles A. Ambler, 
Insurance Commissioner, 
Harrisburg, Pa. 
Sir: ' 

Your favor of the 15th instant was duly received. 
Yiou ask for an opinion ui)on the following facts : 
The Metropolitan Insurance Company of New York is- 
sues what are known as industrial policies upon the week- 
ly payment plan. 
These industrial policies provide, in part, as follows: 
"On receipt of written notice from the policy l^older of 
his desire to pay premiums on this ix)Iicy direct to the com- 
pany and not through an agent, this policy will be trans- 
ferred from thjB account of the agent to either the home of* 
fice account in New York, or to a city or district office ac- 
count, as may be preferred by the policyholder; and when 
after such transfer the weekly premiums shall have been 
paid at such office continuously for a period of one year, 
and without the premiums falling: in arreai's beyond the 
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grace period as defined below, the company will, at the ex- 
piration of such year, pay to the policy holder a sum equal 
to 10 per cent, of the year's premiums so paid, and there- 
after upon further payments in the same way the company 
will make, at intervals fixed by the company, a similar ratio 
of allowance to the policyholder/' 

Section 1 of the Act of July 12, 1913, P. L. 745, provides, 
in part, as follows: 

"Nothing in this act shall prevent a company transacting 
industrial life insurance, on a weekly payment plan, from 
returning to policyholders who have made a premium which 
the company would otherwise have paid for weekly collec- 
tion of such premium." 

Section 16 of the Act of June 1, 1911, P. L. 607, pro- 
vides in part: 

"Every insurance company or association of another State 
or foreign government, authorized to do business in this 
Commonwealth, shall make report to the Insurance Commis- 
sioner * * * showing the entire amount of premiums of 
every character and description received from business 
transacted in the Commonwealth during the year, or frac- 
tion of year, ending with the 31st day of December preced- 
ing, * * * and pay into the State Treasury the requisite tax 
upon all such premuims." 

The first section of the Act of June 28, 1895, P. L. 408, 
provides, in part: 

"That hereafter the annual tax upon the premiums of 
insurance companies of other States or foreign govern- 
ments, shall be at the rate of two per centum upon the gross 
premiums of every character and description received from 
business done within this Commonwealth, within the entire 
calendar year preceding." 

The Metropolitan Life Insurance Company has deducted 
$41,615.30 from the gross premiums received in this State, 
which amount represents the sum returned to policyholders 
who have paid their premiums directly to the company un- 
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der the pmvision above quoted. 

The company claims that it is not taxable upon this 
amount. 

In the case of Commonwealth vs. the Penn Mutual Life 
Insuranca Company, 252 Pa., 512, the Supreme Court, 
adopting the opinion of the Court of Common Pleas of Dau- 
pliin County, held that the dividends payable to the insured 
and actually credited upon the premiums paid by them, were 
not taxable as part of the gross premiums received by the 
insurance company. 

In the case of Commonwealth vs. the Metropolitan Life 
Insurance Company, 254 Pa., 510, the question was whether 
periodical allotments to the credit of policyholders were tax- 
able. 

In the case of industrial policies which did not provide for 
t'le payment of dividends, these allotments were called bo- 
nuses, and, when a bonus was declared the company cred- 
ited in the premium book the premium as paid for sufficient 
number of weeks to cover the bonus, and took a receipt as 
follows : 

"Received from the Metropolitan Life Insurance Company 

of New York dollars and cents, being 

the amount of bonus on the above numbered policy for the 

year 19 This amount has been credited on my receipt 

book." 

The Court held, with reference to the dividends and these 
bonuses (page 512) : 

"These allotments and allowances were not received by 
the company at all. Because of excess premiums previously 
paid by policyholders, the company relieved the policyhold- 
ei-s from the payment to the extent of such excess premium^ 
so paid, with the result that the company did not receive this 
sum either in money, by note, credit or other substitute for 
money. These allotments and allowances do not appear to be 
covered by the language of the taxing statute, which must 
be strictly construed." 

But the facts are different. The statute taxes "the gross 
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premiums of every character and description received " and 
the Act of 1915 permits the return to policyholders of the 
percentage of the premium which the company would have 
otherwise paid for the weekly collection of such premium. 

The company actually receives the premiums, holds them 
until the end of the year, and then returns 10 per cent. If 
the company is permitted to pay the tax on only 90 per cent., 
it is paying the tax on the "net" and not on the "gioss" 
premium. If the premiums were paid through an agent, the 
company would be required to pay the agent for the weekly 
collection, but it would also be required to pay the tax on 
the gross premiums, and could not dieduct the amount paid 
the agent from the gross premium before paying the tax 
thereon. If the company pays the tax on the 10 per cent, 
returned to policyholders, the result to it is the same be- 
cause, if it had paid the 10 per cent, to agents it would have 
paid the tax thereon. 

I am, therefore, of opinion that the company cannot be 
relieved of the tax on the 10 per cent, which represents the 
amount returned to policyholders who pay their premiums 
for a yesjr directly to the company and not thrpjigh the col- 
lecting agents. ,-' X ^ 

In coming to this conclusion I have not overlooked the 
recent case of the State of Kansas ex rel. I. M. Brewster, 
Attorney General, Plaintiff, vs. Carrie J. Wilson, Superin- 
tendent of Insurance, in which the Supreme Court has de- 
cided otherwise. 

I therefore advise you that you should settle the tax 
against the Metropolitan Life Insurance Company upon the 
amount of $41,615.30, representing the deductions above re- 
ferred to. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 
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State Workmen's Insurance Fund 

Act of May 14, 1915, P. L. 524— Act of June 2, 1915. P. L. 
762— Act of July 20, 1917, P. L. 1139. 

The State Workmen's Insurance Fund should carry with insur- 
ance companies its own insurance on its office furniture and other 
equipment, against loss by fire, the cost thereof to be paid out of and 
charged to the expenses of the Fund's Administration. 

OFFICE OF THE ATTORNEY GENERAL 
Harrisburg, Pa. 

October 23, 1918. 
Mr. W. J. Roney, 
Manager, State Workmen's Insurance Fund, 
Harrisburg, Pena. 
Sir:— 

Theresas duly received your communication of the 15th 
inst., tothe Attorney General, asking to be advised whether 
the State Workmen's Insurance Fund should carry its own 
insurance, with Insurance Companies, against loss by fire 
on its "office paraphernalia, such as desks, files, etc." in its 
main office at Harrisburg and in various branch offices 
throughout the State. 

It appears that heretofore no such insurance has been 
carried, insurance against such loss having been deemed to 
be covered by the State Fire Insurance Fund. 

The Act of May 14, 1915, P. L. 524, created a State Fire 
Insurance Fund "for the rebuilding, restoration, and re- 
placement of any structures, buildings, equipment, or other 
property owned by the Commonwealth of Pennsylvania, 
and damaged or destroyed by fire or other casualty," and 
provides, where any loss occurs to such property by fire or 
other casualty, that the cost of the restoration or replace- 
ment thereof shall be paid out of said fund in the manner 
therein prescribed. In brief, it establishes a comprehen- 
sive system whereby the State insures its own property 
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against fire and other casualty and excludes other such in- 
surance thereon. 

The Act of June 2, 1915, P. L. 762, creating the State 
Workmen's Insurance Fund, and therein called the Fund, by 
Section 8 provided that the expenses of its organization 
and administration until July 1, 1919, should be paid out 
of an appropriation of $300,000 made by the Act for those 
purposes. This was amended by the Act of July 20, 1917, 
P. L. 1139, to the effect that such expenses may be paid out 
of the receipts from the subscribers to the Fund, after Jan- 
uary 1, 1918, whenever thereafter there are sufficient funds 
from such source available therefor. It will thus be seen 
that the Act originally contemplated that the Fund must 
be self-supporting after July 1, 1919, while, as amended, it 
provides that it might become so prior thereto after Jan- 
uaiy 1, 1918. It may be noted that an additional appropri- 
ation of $200,000 was made to the said State Workmen's 
Insurance P\ind for the administration thereof by the Act 
of July 25, 1917 (Appropriation Acts of 1917, P. 193). I 
am not advised, and it does not seem material to the ques- 
tion here under consideration, whether any part of said ap- 
propriations now remain unused, and the Fund becomes 
wholly dependent upon its own resources. As noted above, 
it is clearly intended that it shall ultimately support itself. 
In Section 3, it is provided, inter alia, that it "shall be ad- 
ministered by the Board without liability on the part of 
the State, except as hereinafter provided, beyond the 
toiount thereof, and shall be applied to the payment of such 
compensation." 
bursements from the Fund for administrative expenses. 

It was ruled by this Department in an opinion of Deputy 
Attorney General Hargest to the State Treasurer, dated 
December 9, 1915, that — "No part of the Fund belongs to 
tiie State." Report of the Attorney General, 1915-1916. 
page 189. This ruling was followed in principle by the 
opinion of this Department rendered by the writer hereof, 
to you, imder date of September 24, 1918, relative to dis- 
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Since the Fund is not State money, the conclusion follows 
that any office furniture or other equipment purchased 
therefrom, and used in the administration thereof, would 
not be the property of the State, but that of the Fund. I 
take it that this is likewise true of any such equipment 
purchased from the aforesaid appropriations. That was a 
gift of the State to the Fund, without provision for its re- 
turn, for the purpose of promoting the State's plan of 
Workmen's Compensation. It rests with the Fund to sup- 
ply, replace and maintain whatever furniture or other office 
equipment it may require in its administration, being a 
part of the expense thereof. It can not look to the State 
therefore beyond that provided out of said appropriations. 
It follows that the restoration or replacement of such equip- 
ment in case of loss or damage thereto by fire is not a bur- 
den imposed upon the Commonwealth, nor could the cost 
thereof in such case be lawfully paid from the State Fire 
Insurance Fund whose coverage is strictly limited to State 
owned property. Furthermore, to hold otherwise would be 
to subject the State to a liability on account of said State 
Workmen's Insurance Fund beyond that expressly pre- 
scribed in the Act creating it, and would be tantamount 
to the State's giving it financial assistance in the matter 
of its administration expenses, in addition to said specific 
appropriations. Insurance against loss from fire occurring 
to its own property is a proper part of the expenses of ad- 
ministering the Fund, an overhead charge to be paid out 
of the receipts from the subscribers thereto. 

In accordance with the foregoing, you are therefore ad- 
vised that the State Workmen's Insurance Fund should 
carry with Insurance Companies its own insurance on its 
office furniture and other equipment, against loss by fire, 
the cost thereof to be paid out of, and charged to the ex- 
penses of, the Fund's administration. 

Very respectfuly yours, 
EMERSON COLLINS, 
Deputy Attorney General 



Digitized by VjOOQIC 



« DAUPHIN COUNT " REF ^ - Vol 21 

Insane Prisoners 

Insane Prisoners 

Act of May 14, 1874, P. L. 160— Act of Jun 22, 1897, P. 
L. 177— Board of Public Charities- Act of March 24, 1858, 
P. L. 151. 

Insane Prisoners may be removed from prison to a hospital for 
the insane under the Act of May 14, 1874, P. L. 160, under an order 
of court made in pursuance of the Act of June 22, 1897, P. L. 177. 

The Board of Public Charities must investigate the question of 
legal residence of the prisoner. 

Question as to whether the Act of March 24, 1858, P. L. is opera- 
tive. 

OFFICE OF THE ATTORNEY GENERAL, 
Harrisburg, Pa. 

November 12, 1918. 
Mr. John M. Egan, 
Parole Officer, Western Penitentiary, 
Pittsburgh, Pennsylvania. 
Sir: 

I have your communication of the 24th ultimo, asking sub- 
stantially the procedure to be pursued in order to remove 
from your Institution a prisoner who has become insane and 
whose legal residence is or may be outside this State. 

The procedure is fully prescribed by statute and, with- 
out quoting extensively from the Acts of Assembly, may be 
indicated as follows: 

By Section 1 of the Act of May 14, 1874, P. L. 160, it is, 
inter alia, provided as follows: 

"Whenever any person is imprisoned within the Com- 
monwealth, convicted of any crime whatever*** ♦appli- 
cation in writing may be made by the warden, super- 
intendent, physician or any inspector of the peniten- 
tiary* ****in which such person is imprisoned, or by the 
general agent of the Board of Public Charities, to the 
court hereafter named or any law judge thereof, which 
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application shall certify under oath or affirmation that 
such prisoner is believed to be insane and shall request 
that such prisoner shall be removed to a hospital for 
the insane; whereupon it shall be lawful for any judge 
learned in the law of any court within this Comhion- 
wealth having immediate cognizance of the crime with 
which such prisoner is charged, or of the court by 
which such prisoner has been convicted to appoint a 
contmission of 3 citizens of this Commonwealth***** 
whose duty it shall be to inquire and report the men- 
tal condition of such prisoner." 

The section then provides that if the commission finds 
the prisoner to be of unsound mind and unfit for penal 
discipline, the judge nuiy order the removal of the prisoner 
to a hospital for the insane nearest to the place of confine- 
ment or to any hospital aided by the State which is estab- 
lished especially for the care of criminal insane. Before 
the order of commitment is made, however, it is the duty of 
the court under the Act of June 22, 1897, P. L. 177, 

"to determine the legal residence of such indigent in- 
(Sane person, whether such settlement be within the 
Ckxnmionwealth or in any other State or country." 

The Act further provides that if the court find that such 
person has not a legal residence within the State of Penn- 
sylvania, or if the question of his or her legal residence be 
in doubt, the clerk of the court mtist, without delay, notify 
the State Board of Charities that if such court commits such 
person to any of the State asylums for the insane, not- 
withstanding that he has not gained a legal residence, it 
shall be the duty of the court to give the reason for such 
recomjmendation. 

Upon the receipt of the notice the Board of Public Chari- 
ties mlust investigate the question of the legal residence of 
the person, and if it find that such person is not legal resi- 
dent of the state of Pennsylvania, but has a legal residence 
in some other State or country, it is emjwwered to cause 
the insane prisoner to be returned 

"to the State or country where he has a legal residence 
or that State or country whence he came to the State 
of Pennsylvania." 

If the State or country which the Board find to be the legal 
residence of the insane prisoner refuses to accept such 
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person or if the legal residence of the prisoner can not be 
definitely ascertained, he should not be permitted to re- 
main in the penitentiary, having been found to be not a fit 
subject for penal discipline, but should be committed to the 
proper institution. 

In the event of such a commitment Section 5 of the said 
Act of 1874 expressly imposes liability for the cost of re- 
moval, care and maintenance. It reads as follows : 

"The expenses incurred for the removal of any insane 
person from a place of imprisonment to any hospital 
* * * * and of his or her detention, maintenance and 
care in said hospital, shall be chargeable to and paid by 
the contmissioners of the county in which the alleged 
crimle with which he or she was charged was commit- 
ted ; and the said cominissioners shall have remedy over 
against the poor district liable under existing law, or 
against the estate and effects of every such prisoner, or 
the reimbursement of such expenses to the said 
county." 

While the Act of 1874 is not by its terms mandatory on 
the court, its spirit plainly contemplates that where the com- 
mission reports the prisoner as unfit for penal discipline by 
reason of insanity and there is no objection raised as to the 
finding of the commission, the court ought to proceed to the 
disposition of the case so that the prisoner could be removed 
from the State through the Board of Public Charities or 
so that the person could be placed in a State hospital in the 
event that the Board find he can not be sent out of the State. 

Upon the conKmitment to an institution the county in 
which the crime was committed is primarily liable to the 
institution for the expenses occasioned by the removal, 
maintenance and cai-e of the insane convict. The county, 
the Act expressly states, can be reimbursed from the estate 
of such person or from the proper poor district. 

Without entering into a detailed discussion or reference 
to the provisions of the statutes or the decision of the 
court, it is sufficient to state that the law is settled in this 
State as to liability of poor districts for the support of 
indigent persons not having a legal residence within this 
Conxmonwealth. It may be, and often is, difficult to ascer- 
tain the district, owing to the absence of facts necessary to 
fix such liability. That, however, is a matter of concern for 
the county. 
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The policy of the State with reference to insane crimi- 
nals is, to my mind, clear. A person becoming insane in a 
penitentiary should not be pei-mStted to remain in that in- 
stitution; notwithsanding he has been found guilty of a 
crime, he becomes a ward of the State and must be remov- 
ed to an institution having facilities for his proper care and 
attention. There may be instances where a finanical hai'd- 
ship is imposed upon the county for the maintenance of 
such person but the Legislature has devised that system 
as the best known for the meeting of the exigency and un- 
til it is changed it must be followed without exception. 

In the case instanced by you the court should at once 
notify the Board of Public Charities to investigate the 
question of his legal residence and the Board should, if it 
find his legal residence to be without the State, cause him 
to be removed to the place of his legal residence. 

If the Board can not bring about such removal, the court 
should be informed. and the judge should thereupon com- 
mit the insane convict to the proper hospital. 

I am) of the opinion that it is not necessary for the court 
to make an order in^posing the cost of such removal, care 
and maintenance upon the county. That liability is im- 
posed by statute and engrafts itself to the order of commit- 
ment. The county in which the prisoner committed the 
crime for which he was serving his sentence is liable to 
the institution. It possibly may be able to reimburse it- 
self from, a poor district or the estate of the prisoner, but 
that is not a matter for the consideration of the court if it 
find the person insane and that he cannot be sent out of 
the State. 

I have abstained from discussing the availability of the 
provisions of Section 1 of the Act of March 24, 1858, P. 
L. 151, for the removal of prisoners becomjing insane from 
the Western Penitentiary to the Insane Department of the 
Western Pennsylvania Hospital without the interposition of 
a court and which would now, if the provision is operative, 
have to be made possibly to the Dixmont Hospital for the 
Insane ; a proceeding for the removal of the prisoner has al- 
ready been instituted in the court and this procedure 
should now be exclusively pursued. 

Faithfully yours, 
FRANCIS SHUNK BROWN 

Attorney General 
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Dog Law, No. 1. 

Police officers — Authority to detain or kill dogs — Fees 
for such services — Dog Law of July 11, 1917. 

By section 18 of the Act of July 11, 1917, P. L. 818, it is the duty of 
every police officer to seize and detain any dog running at large which 
bears a proper license tag, and is unaccompanied by its owner or 
keeper and also to kill any dog which does not bear a proper license tag 
which is found running at large; and, under section 19, for such ser- 
vices he shall be paid the sum of one dollar. 

Attorney-Generars Department. Opinion to Hon. Charles 
E. Patten, Secretary of Agriculture. 

DAUGHERTY, Dep. Att'y. Gen., Feb. 19, 1918.— Your 
favor of the 20th ult., addressed to the Attorney-General, 
is at hand. You ask to be advised : "With respect to section 
18 of the Act approved July 11, 1917, 1 shall be very glad to 
have you advise whether or not sworn officers of the Com- 
monwealth, who are deputized for police service to perform 
certain services for other agencies of the Commonwealth 
and without salary, can collect from the county commis- 
sioners the fees provided for in the several sections of this 
act pertaining to the detention of dogs as well as the de- 
struction of the same." 

Attention is called to section 3 of this Act of July 11, 
1917, P. L. 818, which provides as follows: "The term 'po- 
lice officer shall nVean any person employed or elected by 
this Comanonwealth, or by any m.unicipality, county or town- 
ship, and whose duty it is to preserve the peace or to make 
arrests or to enforce the law. The term includes game, fish 
and forest wardens." 

Under the term "police officer" is included the chief of 
police or his agents of any city, the high constable of any 
borough, or the constable of any borough not having a 
high constable, the constable of any incorporated town or 
township, game, fish and forest w^ardens. 

In section 18 it is provided: "It shall be the duty of 
every police officer to seize and detain any dog or dogs 
which bear a proper license tag, and which are found run- 
ning at large and unaccompanied by its owner or keeper. 
It shall be the duty of every police officer to kill any dog 
which does not bear a proper license tag, which is found 
running at large ;" and the specific duty of " the chief of 
police or his agents of any city, the high constable of any 
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borough, or the constable of any borough not having a 
high constable, and the constable of any incorporated town 
or township, shall cause any dog bearing a proper license 
tag and so seized and detained to be properly kept and fed, 
and shall cause immediate notice, either personal or by reg- 
istered mail, to be given to the person in whose name the 
license was procured, or his agent, to claim such dog within 
ten days/' 

Under section 19, such officer shall be paid the sum of $1 
for detaining the said licensed dog, and $1 for the killing 
of a dog. 

You are, therefore, advised that only the officers specif- 
ically named for the duty of detaining dogs, their care and 
the final disposition of the same, are entitled to the fee as 
provided in section 19. Clearly, it is the duty of any po- 
lice officer to seize and detain any dog or dogs which bear 
a proper license tag, and which are found running at large 
and unaccompanied by its owmer or keeper; and also the 
duty of any police officer Jto kill any dog which does not 
bear a proper license tag, which is found running at large, 
and for such services they shall be paid the sum< of $1. 
For the specific duty of detention, care and destruction of 
a dog, however, the duty nuist be confined to the officers 
above named, the legislature evidently having in miind the 
fact that the chief of police or his agents, the high con- 
stable of any borough, the constable of any bonough not 
having a high constable, or the constable of any incorpor- 
ated town or township, are permanent officers, located at 
a fixed and definite place, while the various wardens ai'e 
subject to call to different sections of the state. 

Further, that the police officers of the State, which in- 
clude the chief of police or his agents, the high constable of 
any borough, the constable of any borough not having a 
high constable, the constable of any incorporated town or 
towlnship, the game, fish and forest wardens, are author- 
ized to enforce the other provisions of this law and re- 
ceive the fees as provided therein. 

Further, you ask to be advised, "also with respect to 
section 35, I shall be very glad to have you define specific- 
ally the individual duty provided for in the same, covered 
by the words *any person.' " 

Section 35 of this act has reference to its violations, 
fines and penalties, and is as follows : 
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"Any person violating, or failing or refusing to comply 
with any of the provisions of this act shall be guilty of 
a ntisdemeanor, and, upon conviction, shall be sentenced to 
pay a fine not exceeding $100, or to undergo an imprison- 
ment not exceeding three months, at the discretion of the 
court. 

All fines collected under the provisions of this act shall 
be forthwith paid to the treasurer of the proper county." 

Briefly, any person who refuses or neglects to perform 
his official duties violates this law, or any person who fails 
or refuses to comply with its provisions is likewise guilty 
of its violation. **Any person" nmy miean a county com- 
missioner or county treasurer who refuses to perform, or 
neglects to perform, his duties as set forth in the differ- 
ent sections of the act ; or any person who is the owner 
of a dog over six months old who refuses or neglects, on 
or before the 15th day of January, to make application for 
a license for such dog; or any person becoming the own- 
er, after the 15th day of January of any year, of any dog 
six months old or over and refuses or neglects to make ap- 
plication for a license; or any person who keeps a kennel 
and refuses or neglects to take out a license for the 
same; or any assessor who fails to carry out the provis- 
ions of section 16 of this act ; or any person who, on and 
after the 15th day of January, 1918, shall keep any dog 
six mlonths old or over, unless such dog is licensed by the 
treasurer of the county in which the dog is kept; or any 
person who kills, injures or poisons any dog which bears 
a license tag for the current year ; or any person who places 
any dog-button, or any poison of any description, in any 
place on his owtn pren^ses or elsewhere where it may be 
easily found and eaten by dogs; or any person, except the 
owner , who removes any license tag from a dog-collar or 
removes any collar with a license tag attached thereto 
from any dog; or any person who harbors, or permits to 
remain about his premises, any dog not having a license ; 
or any person, knowingly, who makes any false statement 
or conceals any fact required to be disclosed under the pro- 
visions of this act. 

The Secretary of Agriculture, through his officers and 
agents, shall have the general supervision over the licens- 
ing and regulation of dogs and protection of live stock and 
poultry from damage by dogs in all counties of the Com- 
monwealth. The commissioners of each county shall enforce. 
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within their respective jurisdiction,theprovisionsof this act. 
To this end the Secretary of Agriculture may employ all prop- 
er means for the enforcement of this act. Any other State 
department, bureau or commission may, on request of the 
Commissioner of Agriculture, assist in the enforcement of 
the provisions of this act. 



Acri et al. v. San Michele et al. 

Equity — Lodge rules — Failure of members to proceed by 
contract remedy — Power of court to reinstate. 

\Micre plaintiff's have failed to ohaust the remedy provided by the 
rules of the order of which they were members the court is powerless 
to aid them. 

Failure of plaintiffs to appeal from the local tribunal to the appellate 
grand executive council because of lack of confidence in that tribunal 
is not legally excusable. 

.The court has no authority to inquire into merits of the charges 
against plaintiffs, as such charges were passed upon by the tribunal 
selected by the plaintiffs themseives. 

Bill in equity. C. P. Dauphin Co. Equity docket, 1917, 
No. 598. 

Stranahan and Hargest & Hai'gest, for plaintiffs. 

P. S. Moyer, for defendants. 

McCaiTeil, J., July 16, 1918. — ^The plaintiffs were mem- 
bers of the San Michele di Serrastretta No. 329, of Steelton, 
of the Order of the Sons of Italy, and were expelled there- 
from, and they bring this bill for the purpose of securing an 
order of court reinstating them in membership. An answer 
was duly filed and testimony taken. The defendants made 
a motion to dismiss the bill for the reason that under all the 
testimony the plaintiffs are not entitled to the relief pray- 
ed for. This is the question now before us. The charter 
of the supreme lodge of the Order of the Sons of Italy 
states that it is a secret, fraternal, beneficial organization 
on the lodge system, with a representative form of govern- 
ment; to carry out those objects and purposes in accordance 
with the present supreme lodge constitution and general 
laws of the Sons of Italy or in accordance with its constitu- 
tion and such general laws as m.ay from time to time be 
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adopted. Pursuant to power given in its charter this 
supreme lodge created a grand lodge of said Order of the 
Sons of Italy for the state of Pennsylvania, which grand 
lodge is bound by the constitution and general laws of the 
order and is given the power of supervision over subordinate 
lodges within its jurisdiction. The plaintiffs allege that 
they were niembers of a similar lodge chartered by this 
court July 20, 1906, which society in April, 1915, became 
affiliated with the supreme lodge of the Order of the Sons 
of Italy in America, and upon so becoming affiliated the said 
society becamfe known as the Lodge of San Michele di 
Serrastretta and was numbered 329. They allege that upon 
becoming so affiliated with the last-mentioned lodge certain 
moneys amounting to about $2,009.46 became vested in said 
lodge. They complain that about Oct. 1. 1916, this lodge 
voted upon the question of withdrawing from* the jurisdict- 
ion of the supreme lodge of the Order of the Sons of Italy 
and maintaining their organization as an independent cor- 
poration, chartered by this court. A vote was taken upon 
the question, the presiding officer being Giuseppe Bruscia, 
one of the defendants, who declined to announce the result 
of the vote, but stated that it would require a two-thirds 
vote to authorize the withdrawal. The vote as announced 
at a later date was forty-five in favor of withdrawing and 
twenty-eight against the withdrawal. Dissatisfaction arose 
upon this question, w:hich resulted in charges being pre- 
ferred against the plaintiffs before the grand arbitration 
committee of the grand council of the order. The charges 
against the plaintiffs were substantially the same, and Sat- 
urday, Dec. 30, 1916, at 3 P. M., at the office of the said 
grand council in the city of Philadelphia, was fixed as the 
time and place for hearing upon these charges before the 
grand council of arbitration. Each of the plaintiffs was 
furnished with a statement of the charges against him. The 
charges against each were as follows : 

"1. To have claimed and insisted, without alleging any rea- 
son, at the session of the Lodge San Michele di Serrastretta 
No. 329 of »Steelton on July 2, 1916, that the separation of the 
lodge from the order should be voted on by secret ballot, 
whilst in a matter of such importance everyone should have 
the courage to vote openly. 

"2. To not have used means as to conciliate the minds of 
the dissenters, though you were selected together with 
Frank Morelli to do so, but instead you have stirred up the 
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brothers in said session saying to them, 'If the brothers of 
San Michele had sense they would know what to do, from the 
moment that the venerabilo does not act justly, and that 
from top to bottonj nobody acts according to the law," 

"3. For having refused to sign a document presented by 
the venerabilo of the lodge, wherein many brothers declared 
that they wanted to remain in the order; thus showing that 
you stood with the dissenters. 

"4. For having excited the brothers of the said lodge to 
ask, contrary to the laws, for a permit to have a Catholic fes- 
tival of San Michele on September 29, and that only for the 
purpose of causing the members to rebel, you knowing in ad- 
vance that such a permit would be refused. 

"You are notified that if you do not appear your case will 
be discussed *in contuniacia.' " 

The plaintiffs severally sent to the grand arbitration com- 
mittee by registered mail an answer to the charges preferred 
against them, in which the following objections are stated: 

"1. The accusation served on me does not specify the year 
when I shall present myself, it does not specify if I am to 
present myself in the year 1916 or 1922 or what other year. 

"2. The grand arbitration committee has no jurisdiction in 
this case ; each accusation must be presented in the first in- 
stance before the arbitration committee of the Lodge San 
Michele. 

"3. The accusation served does not give the name of the 
accuser, and no copy of the accusation in the same form as 
the accusation has been communicated. 

"4. The accusation is not in accordance with the laws 
which govern the Order of the Sons of Italy. 

"5. In answer to the pretended accusation, I have been 
sworn to tell the truth, the whole truth, and nothing but the 
truth, thereby declare : 

"6. 1 do not admit that I have offended the dignity of the 
order on July 2, 1916, but if I had done so, it could not be 
held against me, because under Art. 264, 'The right to accuse 
is lost after three mlonths from the time the act was com- 
mitted.' 

'*7. No date is given when the docuntent referred to was 
presented, but there is no law in our order which requires 
me to sign a document. I am a member of the order, 
and at no time did I vote not to be such. 
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"8. Though no date is mentioned when I 'have excited the 
brothers of the lodge to act, etc./ I declare that I never made 
an attempt to make the mem^bers rebel, and I have never dis- 
cussed any matters regarding religion." 

These answers admit the receipt of the charges against 
the plaintiffs severally and set out their objections thereto. 
In addition to the seperate answers the plaintiffs united in 
sending a joint one to the grand arbitration committee in 
Philadelphia prior to Dec. 30, 1916, as follows : 

"1. The accusation served on each of us does not specify 
the year when we shall present ourselves, it does not specify 
if we have to present ourselves in the year 1916 or 1922 or 
what other year. 

"2. The grand arbitration commjittee has no jurisdiction 
in this case ; each accusation must be presented in the first 
instance before the arbitration committee of the Lodge San 
Michele. 

"3. The accusation served does not give the name of the 
accuser, and no copy of the accusation in the same form as 
the accusation has been communicated. 

"4. The accusation is not in accordance with the laws 
which govern the Order of the Sons of Italy. 

"5. In answer to the pretended accusation, we, having been 
seperately sworn to tell the truth, the whole truth and noth- 
ing but the truth, hereby declare: 

. "I. That no date is mientibned when the petition referred 
was made or signed, that at no time have provoked 'serious 
or clamiorous discussions among the brothers.' The 
right to accuse is lost after three months from the timie the 
act was comjmitted. 

"2. That at no time have we been guilty 'of acts of rebellion 
against the Venerabile Brother Guiseppe Bruscia.' though 
no date is given in the accusation; and at no time did we 
show any disrespect to the orders of the grand council when 
they were made in accordance with the present laws. The 
grand council cannot make any new laws. Each addition 
or modification of the present laws must be approved by the 
supreme lodge sumjmjanded for that purpose and with the 
vote of the majority of all the members present which com- 
pose it. Art. 306. 

3. We never rebelled ; on the contrary we are and shall re- 
mlain members of the order. We would never have asked to 
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vote on the proposition if the Venerabile G. Bruscia had not 
infomiled us that the Grand Venerabile G. Si Silvestno had 
instructed him that we could vote on the proposition and 
that if we obtained a two-thirds vote in favor we had the 
right to return to the Society of Mutual Help, from which 
we brought with us the sum of $1,500. When we could not 
obtain the two thirds, we asked the veiierabile to declare the 
result of the vote ; he refused to do so, promising, however, 
that he wH>uld call a special meeting after he had received 
information f ron^ the grand venerabile regarding the matter, 
but that has never happened. Instead he changed the place 
and hour of the meeting, and did not allow us to participate 
in the meetings of the lodge. At no time did we have any 
intention to leave the order, if we could not do so in accord- 
ance and perfect harmony with the fundamental constitu- 
tion and the general laws of the Order of the Sons of Italy. 
We always have obeyed and always shall obey said constitu- 
tion and said laws." 

This general answer is subscribed and sworn to by the 
plaintiffs before Alderman Hilton Dec. 29, 1916, and was 
sent to the grand committee of arbitration on the same day 
by registerd mail. Presumably the grand committee of ar- 
bitration had before it on Dec. 30, 1916, the several and joint 
answers of the plaintiffs and proceeded to consider the same. 
After having done so the grand comjn^ttee decided that the 
ohaarges were sustained and expelled the plaintiffs herein 
from menxbership, giving notice thereof to the plaintiffs Feb. 
28, 1917, the said action having been taken Dec. 30, 1916, of 
which due notice was apparently given to the plaintiffs. 
Article 275 of the general rules and regulations of the Order 
of the Sons of Italy provides that an appeal may be taken 
from the decision of the arbitration committee within one 
month of its publication, and after said month an appeal is 
not possible and the decision is final. The plaintiffs herein 
took no appeal and apparently took no action until they filed 
the present bill April 12, 1917. The notice of the action of 
the grand abitration committee given to the plaintiffs is ex- 
hibit No. 4 attached to the notes of testimony and is as 
follows : 
"The grand arbitration committee of this state pursuant to 
its decision of Dec. 30, 1916, has pronounced against you a 
sentence of expulsion from the Order of the Sons of Italy. 

"This sentence is now final and has now become a final 
judgment, therefore it is my duty to communicate to you 
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that you are no longer a member of this Lodge San Michele 
di Serrastretta No. 329 of Steelton, Pa. Your name has 
been erased from the roll in observance to the decree of the 
grand arbitration committee of this state." 

The failure to appeal according to the rules of the order 
makes the action of the committee binding upon the plain- 
tiffs. That the plaintiffs understood the situation in which 
they were placed appears from the testimony taken. At 
pages 11 and 12 Vincenzo Salerno testified that he knew as 
a member of the Sons of Italy he had the right to appeal 
f romi the decision of the arbitration contoittee and that he 
did not take an appeal because the charge was not a proper- 
ly filed accusation. The other plaintiffs seem to have had 
the same knowledge and for similar reasons did not take 
an appeal. If they had appealed the probability is that all 
their form^^l objections to the accusation would have been 
considered by the appellate body and corrected, if correction 
was necessary, and we must assume that all the objections 
and the entire case would been fairly considered by the ap- 
pellate tribunal. The laws of the order stipulate that this 
shall be done. These plaintiffs, knowing that the right of 
appeal was given, did not undertake to exercise it. Are 
they in position to have these matters falling within the 
jurisdiction of the lodge under the rules and regulations of 
the order considered by this court? The members of a 
beneficial association, such as the one to which the plaintiffs 
belong, are bound by the rules, regulations and by-laws of 
the order in regard to all matters relating to the organiza- 
tion. They assent to be so bound when they becomle mem- 
bers and they are bound by the by-laws, rules and regula- 
tions as they exist at the time the membership began and 
are also bound by any am/endments to said rules and regula- 
tions afterwards miade which are reasonable and not opposed 
to the principles of the organization. (Supra, p. 2, plain- 
tiffs' bill, paragraph 4.) The question has been considered 
in many Pennsylvania cases. In Sperry's Appeal, 116 Pa. 
391, Chief Justice Gordon uses the following language at 
page 397 : 

"The sentence of the society, acting in a judicial capacity 
and with undoubted jurisdiction of the subject-manner, is 
not to be questioned collaterally. If the plaintiff has been 
expelled irregularly, he has a remedy by mandanius to restore 
hint; but neither by mandamus nor by action can the merits 
of his expulsion be reexamined. He stands convicted by 
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the sentence of a tribunal of his own choice, which, like an 
award of arbitrators, concludes him. So, in the case of the 
Com. V. The Germlan Society, 15 Pa. 247, Mr. Justice 
Rogers, citing 8 W. & S. 251, says, 'the courts entertain a 
jurisdiction to preserve these tribunals in the line of order 
and to correct abuses, but they do not inquire into the merits 
of what has passed in rem judicatam in a regular course of 
proceedings.'* 

In the case of Beeman v. Supreme Lodge, 215 Pa. 627, Mr. 
Justice Elkin affirmis these principles and at page 630 uses 
the following language: 

"The Superior Court in reversing the judgment of the 
common pleas held that as Beeman did not follow the mieth- 
od pointed out by the by-laws to secure his reinstatement 
in the lodge, and as the beneficiary likewise did not adopt 
such method upon the refusal of the lodge to pay the death 
benefits, the present action cannot be maintained. The 
ruling in this respect is based upon § § 165 and 398 of the 
by-laws of the defendant society. We do not see how there 
can be any escape from this position. In Black & White 
Smith's Society v. Vandyke, 2 Whart. 309, Mr. Justice Gib- 
son, in discussing this question, said: 'Into the regularity 
of these proceedings, it is not permitted us to look. The 
sentence of the society, acting in a judicial capacity and with 
undoubted jurisdiction of the subject-mlatter, is not to be 
questioned collaterally, while it remains unreversed by 
superior authority. If the plaintiff had been expelled 
•irregularly he has a remedy by mandamus to restore him. 
But neither by mandamus nor action can the merits of his 
expulsion be reexamined. He stands convicted by the 
sentence of a tribunal of his own choice, which, like an a- 
ward of arbitrators, concludes him.' " 

In the case of Crow v. Capital City Council, 26 Pa. Super. 
Ct. 411, Judge Orlady at page 422 discusses this question 
as follows: 

"The organization of which the appellant is a subordinate 
division is a purely beneficial one, and is conducted not for 
profit and without capital stock. It necessarily possesses 
the inherent power to expel any of its members from member- 
ship for offenses which affect the life and integrity of the 
organization by becoming insubordinate to the supreme 
authority and resisting the enforcement of the supreme law, 
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if the exercise of that power is not expressly prohibited by 
statute or its charter." 

The charges in the present case against the plaintiffs 
were of such a character as to warrant proceedings against 
thenr, and the proceedings were commenced in accordance 
with the by-laws and rules of the order. At page 423 
Judge Orlady says : 

"Organizations of this character cannot serve the pur- 
pose of their creation unless there is a strict disciplinary 
authority in the department having ultimate power to hear 
and decide all controversies between mtembers and the grand 
or the subordinate bodies. The decision of such courts of 
last resort must be accepted and obeyed as representing 
What is best for the organization. In interpreting the rules 
and regulations precribed by their laws, the civil courts are 
always inclined to sustain them, and mere infomiality in 
the proceedings for removal will not justify interference 
by mandamus when it is evident that there are just grounds 
for expulsion and that the accused h^s been acting in 
hostility to the organization. . . . When this appellee became 
a member of the order he was bound in duty as well as in 
honor to give allegiance to its constitution and by-laws. 
His trial and conviction was by a tribunal of his own choice 
and if lawfully conducted concludes him." 

The plaintiffs were notified of the charges against them 
severally and respectively. The were also notified of the 
time and place when the committee would hear these 
charges, and if they did not attend they were liable to be 
proceeded against **in contumacia." They did not choose 
to appear in person, but they sent their respective answers 
and also a joint answer to the committee. After the de- 
cision was made the plaintiffs made no application for a 
rehearing and did not take any appeal from the conclusion 
reached. The proceedings seem to have been regularly con- 
ducted in accordance with the rules and regulations of the 
order. The plaintiffs have failed to avail themselves of the 
right of appeal given them\ by these rules. (Arts. 275 and 
284.) They therefore have not exhausted the remedy pro- 
vided by the rules and regulations of their own order, by 
which rules they agreed to be bound when they became 
members. (P. 2 supra.) Many cases similar to those we 
have cited might be referred to, but there are no Penn- 
sylvania cases that are in any way in conflict with those to 
which we have referred. It is unfortunate that these 
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plaintiffs did not respond personally when notified of the 
charges against them and submit their proofs to sustain the 
allegations contained in their written answers. The reason 
given for not appealing indicates lack of confidence in the 
fobunal and for that reason they did not enter the appeal. 
This is no valid excuse. They have not exhausted the rem- 
edy pix)vided by the rules and regulations of the order of 
which they were members, and in accordance with all the 
Pennsylvania decisions we are i^owerless to aid them. It 
may be that the appellee tribunal of the order under the 
circumstances of the case may bs willing to grant some re- 
lief. iWe have no authority to inquire into the merits of 
the charges against them, as these charges have been pass- 
ed upon by the tribunal selected by the plaintiffs themselves. 
Being without authority to aid the plaintiffs in the matter, 
we are constrained to direct that the bill be dismissed at 
their costs. A decree to that effect in proper form may be 
prepared and submitted to us. 



Money Exports. 

Banks and banking — ^Transmission of money to foreign 
country — Liability of private banker — Act of June 19, 1911, 
P. L. 1060. 

Where a private banker with whom moneys are deposited for tran- 
mission to foreign countries must buy for that purpose foreign ex- 
change, and then without default on his part fails to effect delivery; 
and, on the return of the foreign exchange, the proceeds converted 
into United States currency are less t'lan he originally received, he 
cannot be held liable for the difference. 

The private banker is not an insurer against change of conditions 
affecting the money market; the risk in such case is entirely that of 
the sender. 

Request of Hon. Daniel F. Lafean, commissioner of bank- 
ing, for opinion. 

KUN, Deputy Attorney-General, Dec. 21, 1917. — I am in 
receipt of your inquiry of recent date as to the liability of 
private bankers for the return of moneys deposited for 
transmission to foreign countries. I understand situations 
have arisen in which, there having been failure to eflfect de- 
livery abroad, on the return of the foreign draft or money 
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order and sale thereof at the then ruling rate of exchange, 
less was realized than originally deposited, and the question 
has arisen whether the private banker is liable to return 
the full ampunt in United States currency deposited with 
him in the first instance, or whether he discharges his 
obligation by remitting the proceeds of the returned foreign 
draft or money order on the then ruling rate of exchange. 

The bond of the private banker required to be filed under 
the act of June 19, 1911, P. L. 1060, is conditioned, inter alia, 
"upon the faithful transmission of any money which shall 
be delivered to such applicant for transmission to another." 

To discharge his obligation to faithfully transm/it money 
so deposited for delivery abroad, the banker who sells the 
remittance for payment abroad is obliged to send funds to 
pay the order, and these funds must be purchased at the 
market rate at the time. When the remittance is not 
paid, the banker is obliged to sell the foreign funds again 
at the then ruling rate of exchange, in order to convert the 
funds into United States currency, for return to the sender. 

If, on account of the war conditions abroad, or any other 
reason, delivery cannot be effected, and on the return of the 
foreign draft or money order the rate of exchange is lower 
than when sent, the private banker would be discharged of 
his full obligation in the premises by remitting to his 
customer the full proceeds of the returned foreign draft or 
money order at the then ruling rate of exchange. To hold 
otherwise would, in effect, make the private banker an in- 
surer against change of conditions affecting the money 
mai'ket, and neither the act of assembly, the bond, the re- 
lationship of the parties, the transaction or common sense, 
would warrant any such conclusion. The private banker 
is bound to faithfully transmit, as directed, what he receives. 
If, for the purpose of complying with the directions given 
him he must buy foreign exchange and then, on the failure, 
without default on his part, to effect delivery, and on the re- 
turn of the foreign exchange the proceeds, on conversion to 
United States currency, is less than he originally received, 
it is perfectly clear that he cannot, on any possible theory, 
be held liable for the difference. The risk in such case is 
entirely that of the sender. 
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Building and Loan Association Solicitor. 

Building and loan association — Incompatible offices — 
Power of secretary to act as lawyer — Acts of April 29, 1909 
P. L. 289, and July 5, 1917, P. L. 680. 

It is not lawful for a secretary of a building and loan association to 
draw mortgage papers and to attend to conveyancing for borrowers 
from the association. 

Request of Hon. Daniel F. Lafean, Commissioner of Bank- 
ing for opinion. 

KUN, Deputy Attorney-General, Nov. 7, 1917.— This de- 
partment is in receipt of your letter of the 31st ultimo, ask- 
ing to be advised whether it is lawful for a secretary of a 
building and loan association to draw mortgage papers and 
attend to conveyancing for borrowers from the association. 
It appears that the association has no solicitor or convey- 
ancer, but the by-laws provide, in referring to the duties of 
its secretary, that he shall, inter alia, **attend to convey- 
ancing for borrowers." 

The act of April 29, 1909, P. L. 289, made provision that 
the offices of president, vice-president, secretary, treasurer 
and solicitor in any building and loan association were in- 
comjpatible, and that no individual could hold more than one 
of said offices. 

By the act of July 5, 1917, P. L. 680, this incompatibility 
was extended as follows : . . . Nor shall any president, vice- 
president, secretary or treasurer be at the same time the 
holder of the office of conveyancer of any such association." 

Obviously, the real purpose of the law is to prohibit the ex- 
ercise by one person of the functions and duties incident to 
more than one of the offices named, which are declared in- 
compatibly, so that the object of the law is not to be evaded 
by attachmg the duties of one of the incompatible offices to 
another. 

In the case instanced by you the secretary is not the 
"holder" of the office of conveyancer, but, nevertheless, there 
is imposed upon him the duty of a conveyancer by the pro- 
vision, in referring to his duties as secretary, as already in- 
dicated, that he shall "attend to conveyancing for borrow- 
ers," so that while he is ostensibly a secretary only in that 
he is named "secretary" and nothing else, he is.to all intents 
and purposes a secretary and a conveyancer, since he is 
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charged with the duties of both such offices. This the law 
prohibits. 

You are advised therefore that it is not lawful for a secre- 
tary of a building and loan association to draw mortgage 
papers and attend to conveyancing for borrowers from the 
association. 



Pittsburgh Railways Co. 

Street railways — Power to Increase rates — Borough con- 
sent — Jurisdiction of public service conmiission-r-Police 
power. 

There has been delegated to the public service commission author- 
ity to supervise and regulate rates of street railway companies to the 
full extent of the power of the legislature. 

The legislature has the power to change rates of fare fixed by local 
authorities at the time of consent granted and which rate was made a 
condition on which consent was given to construct the line within 
municipal limits. 

The regulation of rates by public service commission, including 
street railway companies, is a function of the state exercisable imder 
that attribute of state sovereignty called its police power and is not 
to be taken away from the legislature and vested in local subdivisions 
of government except by the plainest constitutional direction. 

A municipality can arbitrarily refuse its consent to the construction 
of a street railway within its limits; it can also make its consent con- 
ditional and can attach as conditions anything the legislature can 
enact, always subject, however, to legislative action. 

The local authorities are charged with constructive knowledge that 
such conditions, if they conflict, must give way when the legislature 
deems it for the welfare of the citizens to pass laws on the same sub- 
ject. 

The public service commission has the power to authorize legally 
a street railway company to increase a rate of fare, notwithstanding 
the fact that that rate was specified by local authorities as a condition 
upon which they gave their consent to the company to construct its 
lines within the municipal limits. 

Request of Hon. W. D. B. Ainey, chairman of the Public 
Service Commission, for opinion. 

BROWN, Attorney-General, May 22, 1918.— I am in re- 
ceipt of your comimunication of the 9th ult. relative to the 
proposed increase of the rates of certain street passenger 
railway companies. You state the following as a typical 
case; 
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'The borough of Wilkinsbur^ by ordinances authorized a 
predecessor of the Pittb:buig' Railways Company to construct 
its railway witlihi that municipality, which ordinances were 
upon the followijig- terms: 

** The lare to be cliarg-ed passeng:ers riding in the cars of 
said con;})- ..iiy, ['i.^ lessees, sticcessors and assigns, within the 
bor.ou«-h limits, shall not exceed three (3) cents, providing 
tickets are used, which ticl^'ets said street railway com'pany 
ag'rocs to ./^ 1 and furiiisli at the rate of seventeen tickets foi; 
fifty cents/ (Section 8 of Wilkinsburg Ordinance, approv- 
ed Jan. 24, 1899.) 

" The fare from tlie borou^li. of Verona to the dividing 
line between the boiou^ii of Wilkinsburg and the city of 
Pittsburgh sliall not exceed five cents, and the fare between 
the downtown portion of the city of Pittsburgh and the di- 
vldinp; line between the loroupfh of Wilkinsburg and Penn 
to\vnship shiiJl not exceed live cents. 

" The fare from Verona to the line dividing Wilkinsburg 
and Edj-vewood slic 11 not exceed five cents and the fare from 
the dividing' line between Penn township and Wilkinsburg 
and points e:ist of Wilkinsburg.' (Section 10 and 11 of 
Vvllkinsburg' Ordinance, approved Aug. 12, 1901.) 

*The railway company formally accepted these ordinances, 
and constructed ils lailwi^y under the authorization thereof. 

*The rales of fare therein prescribed have been charged 
and maintained by the railway company until Dec. 22, 1917, 
when the Pittsbui"f>ii i(ailways Company, now operating 
the railway, filed its tariff schedule with the public sei'vice 
commission proposing- to increase the rates to six cents and 
making other increased charges. 

**Against this proposed increase the borough of Wilkins- 
burg has filed a formal complaint setting forth, among other 
things, in substance that under the Constitution of the Com- 
monwealth neither the railway company nor the public ser- 
vice commis^sion has power or authority to change the rates 
established by the ordinance, and that the public service 
commission, in the liglit of the same constitutional object- 
ion, may not inquire into the reasonableness or unreason- 
ableness .of the pi'0])osed increase, or to authorize the collect- 
ion of the increased rate should the commission upon ex- 
amination find ajid determine it to be reasonable. 

"The particular ordinances to which your attention is di- 
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rected are perpetual in that no time or term limits are im- 
posed. 

The com,pany above nam^d having applied for permission 
to increase its tariffs, you now inquire if your commission 
possesses the power generally to authorize an increase in 
the rate of fare of a street railway com,pany when that rate 
was specified by the authorities of a municipality as a con- 
dition upon which consent was given to the company to con- 
struct its lines within the municipal limits. 

The answer to your inquiry requires the disposition of 
two questions: 

First. Does Art. XVII, Sec. 9, of the state Constitution, 
providing "that no street passenger railway shall be con- 
structed within the limits of any city, borough or township 
without the consent of its local authorities" operate to con- 
fer upon a municipality such a power that its local author- 
ities can specify, as a condition to their consent, the rate 
of fare the company shall charge and not even the legisla- 
ture can change it? 

Second. If the legislature does possess the authority to 
change rates so fixed, has it delegated that power to your 
commission ? 

In reply to this second question, I am clearly of the opin- 
ion that there has been delegated to your commission author- 
ity to supervise and regulate rates of street railway com- 
panies to the full extent of the legislature's power. 

In Art. v. Sec. 1, of the public service company law, it is 
provided: "The comimission shall have general adminis- 
trative power and authority, as provided in this act, to 
supervise and regulate all public service companies"; and 
by § 3 of the same article, it is further enacted : "When- 
ever the commission shall determine, after hearing, had 
upon its own motion, or upon complaint, that the rates, fares, 
tolls, or charges established, demanded, enacted, charged, or 
collected by any public service company or companies, for 
any service rendered or furnished, are unjust or unreason- 
able or inadequate, or are unjustly discriminatory or unduly 
or unreasonably preferential ; or that the facilities or service 
furnished or rendered by any public service company or com- 
panies are unjustly discriminatory, or unduly or unreason- 
ably preferential ; in favor of or against any particular per- 
son, corporation, locality or any particular kind or description 
of traffic or service, then the comimssion shall determine. 
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and prescribe by a specific order, the maximum, just, due, 
equal, and reasonable rates, fares, tolls and charges to be 
thereafter established, denuuided, exacted, charged, or 
collected for the service to be performed." 

A consideration of the title and purview of the statute 
leaves no doubt but that your commission has authority to 
regulate rates of street railway companies to the same 
extent as could the legislature itself. 

The first question then becomes important. Has the legis- 
lature power to change rates of fare so fixed by local author- 
ities ? I am of the opinion that the legislature does possess 
that authority. The regulation of rates of public service 
companies, including street railway companies, is a function 
of the state, exercisable under that attribute of the state's 
sovereignty called its police power, and it is not to be taken 
away from the legislature and vested in local subdivisions 
of government except by the plainest constitutional direct- 
ion. 

In Nunn v. Illinois, 94 U. S. 113, the court, inter alia, said 
(p. 134) : 

"It is insisted, however, that the owner of property is en- 
titled to a reasonable compensation for its use, even though 
it be clothed with a public interest and that what is reason- 
able is a judicial and not a legislative question. 

"As has already been shown, the practice has been other- 
wise. In countries where the common law prevails, it has 
been custoniary from time immemorial for the legislature 
to declare what shall be a reasonable compensation under 
such circumstances, or, perhaps more properly speaking, to 
fix a mjaximiim beyond which any charge made would be un- 
reasonable." 

And in Milwaukee Elec. R., etc., Co. v. Railroad Commis- 
sion of Wis., 238 U. S. 174, Mr. Justice Day said (p. 180) : 
"The fixing of rates which may be charged by public service 
corporations, of the character here involved, is a legislative 
function of the state, and while the right to make contracts 
Which shall prevent the state during a given period from 
exercising this important power has been recognized and ap- 
proved by judicial decisions, it has been uniformly held in 
this court that the renunciation of a sovereign right of this 
character must be evidenced by terms so clear and un- 
equivocal as to permit of no doubt as to their proper con- 
struction." 
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Art, 11. Sec. 1, of our Constitution provides that the legis- 
lative power of this commonwealth shall be vested in a gen- 
eral assembly which shall consist of a senate and a house of 
representatives and Art. XVI, Sec. 3, of the same fundament- 
al law ordains that **the exercise of the police power of the 
state shall never be abridged or so construed as to permit 
corporations to conduct their business in such manner as 
to infringe the equal rights of individuals or the general 
well-being of the state." Certainly then Art, XVII, Sec. 9, 
is not to be construed as withdrawing, by an implication, 
from' the legislature a portion of the sovereign power of the 
state which it has exercised from time immemorial and vest- 
ing it in the authorities of local subdivisions of government, 
who owe their very existence to the legislature and who 
may cease to officially be at the legislative whim. 

That there is grant by the section of some power to the 
local authorities is clear. They can rtrbitr^uily refuse their 
consent to the construction of a street railway within their 
limits. They can make their consent conditional and can 
attach as conditions anything the legislature could enact. 

1 am of the opinion, however, that, as to the state, those 
conditions are always subject to legislative action and that 
they are made by the local authoiities with corstructive 
knowledge that they may, at any time, be affected by that 
paramount authority. So long as the geneial assembly ab- 
stains from legislation on the subject of tlie conditions, 
they must be observed by the company on which tliey are 
imposed. When the legislature deen:s it for the well being 
of the citizens of the state to pass laws on the same sub- 
ject, then the conditions, if they conilict, must give way. 
Any other construction of the constitutional provision 
would operate to remove a street railway conip^uiy fi'dn state 
control, for if it can attach one cuncuLion v; hicli is beyond 
legislative interference, where shall the line be drawn? 

Such a power to local governments was never contemplat- 
ed by the adopters of the Constitution, i\nd it was so recog- 
nized in McKeesport City v. McKeesport Passenger Ry. Co., 

2 Pa. Super. Ct. 242, wherein the court held, in eti'ect, that 
the section did not vest in a municipality such a power that 
it could grant in its consenting ordinance an immunity for a 
definite period from the imposition of license fees. Opinion 
p. 246: 

"Should we grant the coritcnaGn cT i[\c appcUaiit and con- 
strue the ordinances and attached agreement as a contract, 
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miade at the time betwieen the councils and the company, 
that no ordinance should be passed imposing a license fee 
upon the poles erected for fifteen years, on principle and 
authority we would have to pronounce it null and void. The 
state cannot bargain away its right to exercise at all times 
its police power, nor can a municipality, to which is delegat- 
ed the right to exercise the state's police power over streets 
and highways, enter into any contract by which the free 
exercise of the power granted can be abridged, limited or 
destroyed. It is not granted by the state to the municipality 
for that purpose. . . . Suppose the ordinance had provided 
that in a certain portion of McKeesport, densely populated, 
the speed of the cars should be five miles, and in another 
portion, not so densely populated, ten miles per hour for 
fifteen years, and at the end of five years the latter portion 
should become as densely populated as the former would 
the alleged contract for one moment stand in the way of 
an ordinance making the uniform speed five miles an hour?" 

The conditions which dictated the adoption of the con- 
stitutional provisions are well known. As early as 1840, 
Phila. & Trenton R. R. Co., 6 Whar. 25, had settled the law, 
that the legislature could authorize the construction of a 
railroad upon a city's streets regardless of the local desire 
and, with the advent of the street railway, the situation of 
these new companies entering a municipality and occupying 
not one but many and perhaps all of its streets against its 
will, loomed up as an intolerable menace. The mischief to 
be remedied, however, was not a need of municipal power to 
in^pose regulatoiy conditions that the legislature could not 
change, but it was the need of municipal authority to Tceep 
street railways off its streets if it so desired. The trouble 
calling for correction was not the need of exclusively local 
powier to regulate, by imposed conditions, street railways 
within the municipality, it was the necessity of local power 
to keep them without the municipal limits, if such was the 
local desire. 

When this provision was first considered in the constitu- 
tional convention on April 25, 1873 (Const. Debates, Vol. 
Ill, p. 612), it was drafted as an express command to the 
legislature. It read as follows : 

"No law shall be passed by the legislature granting the 
right to construct or operate a street railroad within any 
city, borough or township without providing (i. e., in the 
act) for the consent of the local authorities having control 
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of the street or highway proposed to be occupied by such 
railroad." 

The sources of the power under the provision thus drafted 
was the legislature. The provision in effect said : In every 
statute providing for the construction of a street railway 
you must provide that the railway cannot be constructed 
until the local authorities give their consent (and thus im- 
pliedly confer power on the local authorities to give or with- 
hold that consent) , otherwise your act will be unconstitution- 
al and of no effect. 

Certainly it is not a reasonable deduction that, along with 
this power of consent, the legislature also added the author- 
ity to impose regulatory conditions upon the companies 
which it, the legislature, the source of the municipal power, 
could in no wise affect. 

After the provision had been before the convention, Mr. 
Hemiphill made the following statement: "I desire to offer 
an amendment to the section which does not change the 
meaning of the section at all, but is merely for the purpose 
of abbreviating it. I move to substitute the following." 

He then introduced the section as it reads at present, with 
a slight difference which he afterwards agreed should be 
changed. 

Neither the phraseology, nor the purpose, nor the history 
of this constitutional provision justifies the implication of a 
power to the local authorities to exclusively control street 
railway companies, through the medium of regulatory con- 
ditions annexed to their consent, and the public policy of 
the state is certainly opposed to the existence of such a 
power. 

il do not read the decision in Allegheny City v. Millville, 
etc., St. Ry. Co., 159 Pa. 411, as opposed to the foregoing 
construction. In that case it appeared that the city of 
Allegheny had passed an ordinance authorizing the con- 
struction and operation of a street railway within its linxits. 
Section 3 of the ordinance specified certain maximum rates 
of fare, and by another section it was enacted that the 
ordinance should not go into effect until the company should 
accept its provisions, such acceptance to be made within 
thirty days after the ordinance was approved. 

The company did not accept the provisions of the ordin- 
ance, but nevertheless proceeded to lay its tracks upon the 
city streets, whereupon the municipality filed its bill in 
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equity for an injunction, which the court granted. 

This case involved a question solely between the city and 
the company; the convnonwealth was not a party to the pro- 
ceeding; its rights were not in question. The case decided 
that if the city made its consent conditional, the company 
must accept the condition along with the consent. It did 
not decide that conditions, involving the exercise of the 
state's police power, could be attached to the municipal con- 
sent and thereafter be beyond legislative interference. 

It may be as the court intimlates, that a stipulation as to 
the maximum, fares to be charged is not a regulation, but a 
condition of the consent; but if the commonwealth cannot 
affect the condition, where lies the power to "regulate" the 
rates of the company? The municipality has not done it; 
the commonwealth cannot do it ; and where then resides the 
power Certainly none will seriously contend for its non- 
existence. Regardless of the name, the effect of such a 
stipulation does operate to regulate and control the opera- 
tions of a street railway company, and, in my opinion, no 
authority is to be implied that control and regulation shall 
be exclusively immicipal. 

So far as the power of the legislature is concerned, to 
change rates fixed by local authorities as conditions upon 
which consent was given to enter the municipal limits, there 
exists no difference whatsoever between a street railway 
company and a water company; and as to this latter class 
of corporations, the decision of the Supreme Court in Belle- 
vue Borough v. Ohio Valley Water Co., 245 Pa. 114, express- 
ly recognized the right of the legislature to change or 
authorize the change of rates so fixed. 

Specifically answering your inquiry, I have now to advise 
you that the public service commission of the common- 
wealth of Pennsylvania does have the power to legally 
authorize a street railway company to increase a rate of 
fare, notwithstanding the fact that a rate was specified by 
local authorities as a condition upon which they gave their 
consent to the company to construct its lines within the 
municipal limits. 
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Taxation — Manufacturing company — Crushing sandstone 
— Exemption. 

Before a corpoi*ation can claim exemption from payment of tax on 
capital stock it must satisfy the court that it is engaged in manufactur- 
ing and that its capital stock is exclusively employed in carrying on 
the business of manufacturing withn Pennsylvania. 

A corporation which purchases stone which it dumps into a hopper 
which feeds into a rock-crusher, discharging the crushed rock into a 
grinding pan, reducing the rock to sand, which is then screened four 
times and then marketed, is not engaged in manufacturing. 

Such operation does not produce a new article different from the 
original sandstone. Com. v. John T. Dyer Quarry Co., 250 Pa. 589 
(43 Pa. C. C. 145). 

Appeal from settlement on capital stock tax for 1913. C. 
P. Dauphin Co. Com. Docket, 1916, No. 108. 

F. S. Brown, attorney-general for commonwealth. 

George M. Hosack, for defendant. 

;McCARRELL, J., June 7, 1918.— Trial by jury has been 
duly waived under the act of 1874. From the testimony 
submitted we find the following statement of fact: 

The defendant company was incorporated under the law 
of Pennsylvania April 23, 1901, "for the purpose of manu- 
facturing crushed rock and sand from sandstone." The 
company does not owli any real estate, its capital being en- 
tirely invested in buildings, machinery, railroad sidings, etc., 
used in the conduct of its business. The defendant company 
purchases stone from the Clydesdale Stone Company and 
has nothing to do with the quarrying of the stone or the 
operation of the quarry. The stone after being quarried is 
delivered by the Clydesdale Stone Company to the defendant 
company, by which it "is first dumped into a hopper, from 
which it is fed into a rock crusher, and then the crushed 
rock is discharged into a grinding pan, which reduces the 
rock to sand. This sand is discharged from the grinding 
pan into a screen which seperates the larger particles which 
have not been reduced to the necessary degree of fineness 
and returns themj to the grinding pan to be ground over. 
The sand which passes through the screen is discharged 
into washing screws which remove all loam and impurities 
from the sand, going through each one successively. After 
it has passed through this series of four screens, it is dis- 
charged by a spout into cars for shipment or else into small 
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tramcars by which it is transferred to storage houses, being 
loaded from stoiage house into raih'oad cars during winter 
months when the sand plant is not in operation. The sand 
is used for sanding tracks by railroad companies, coal com- 
panies, etc., by brick manufacturers for spreading between 
the different layers of brick to prevent their adhering, etc." 
The maloriLl r.s il ii^ quarri.Kl and delivered to the sand com- 
pany is unmarketa})le for the purposes for which it is re- 
quired by the persons ov corpory/tions to whom the sand 
company sells the Scur.e, and only becomes a marketable 
product by reason of tiio pi ocess aforesaid. 

DISCUSSIOxX. 

The defendant Company contends that this process is 
manufacturing and that in consequence the defendant is 
relieved from the payment of the capital stock tax. Before 
it can claim this exijiuption it must satisfy the court that 
it is engaged in mraiuiacturing and that its capital stock 
is exclusively employed in carrying on the business of manu- 
facturing within t]\e commonwealth of Pennsylvania. It 
operates a series of crushers, sieves and screws, and after 
these have been Uoed upon the sandstone quarried the pro- 
duct is still stone. No art or skill is applied to produce a 
new and different article from that which is taken from the 
quarry. We have had tlus question before us in several 
recent cases, among which is that of Com. v. John T. Dyer 
Quarry Co., 250 Pa. 589. The process employed by this 
defendant is practically the same as that employed by the 
defendant in the case jrst referred to. We therefore con- 
clude that the settlenieiit made by the commonwealth was 
properly made and that the defendant company is indebted 
to the commonwealth in the amount of that settlement. 

We there find that the defendant company is indebted 
to the commonwealth for tlie 

Capital stock tax for the year 1913 $300.00 

Interest Sept. 15, 1914, to May 28, 1918 66.60 

$366.60 
Attomey-generars commission, 5 per cent 18.33 

Total now due the commonwealth $384.93 

Wherefore, we direct that judgment be now entered in 
favor of the commonwealth and against the defendant com- 
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pany for the sum of $384.93, unless exceptions be filed with- 
in the time limited by law. 



IConunonwealth v. Welsh Mountain Mining and Kaolin 
Manufacturing Co.| 

Taxation — ^Manufacturing company — Crushing silica rock 
into sand — Addition of clay — Exemption. 

A corporation, which mechanically crushes silica rock into different 
sizes or into sand, is not manufacturing within the meaning of the 
statutes. Com. v. John T. Dyer Quarry Co., 250 Pa. 589 (43 Pa. C. C. 
145). 

Nor does the fact that clay is sometimes added to the sand, when 
colored silica is desired, change the situation. 

The application of labor to an article eitiier by hand or mechanism 
does not make the article necessarily a manufactured article. 

Appeal from settlement of capital stock tax for 1913. C. 
P. Duphin Co. Com. Docket, 1915, No. 41. 

F. S. Brown, attorney-general, and W. M. Hargest, deputy 
attorney-general, for commonwealth. 

James Arthur Ewing, for defendant. 

McCARRELL, J., June 7, 1918.— This suit is for the re- 
covery of the capital stock tax upon the corporation defend- 
ant for the year 1913. Trial by jury has been duly waived. 
The case has been submitted to the court upon a case stated, 
from which we gather the following 

STATEMENT OF FACTS. 

The defendant company was incorporated under the laws 
of Pennsylvania May 16, 1890, for the purpose of "mining 
fire clay, fire sand, feldspar, and kaolin with the right to pre- 
pare for market and vend the product of their mines." De- 
fendant company has leased its property and plant to the 
Silican Products Company and the Silican Sand Company 
from; June 30, 1912, to June 30, 1914. The lessees have 
operated the mining property, using the following describ- 
ed process : 

"Silica rock is mined from the quarry in large pieces and 
conveyed to the mill where it is dumped into a large stoue 
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crusher, in which it is crushed into smaller pieces. These 
pieces pass into another crusher where they are crushed 
and ground into still smaller pieces. These pieces pass over 
and through selves of various size mjesh, the small particles 
passing through the sieves and from there into cars. The 
larger particles that will not pass through the sieves are con- 
veyed back again to the crusher and there undergo the same 
process over a^ain, until they are ground fine enough to pass 
through the sieves. The sieves used are of fine mesh ac- 
cording to the particular grade of finenese of the sand de- 
sired. There are five grades of standard fineness known 
to the trade, each a fraction finer than the other. The 
rock is ground into these various grades of fineness accord- 
ing to the order received. The sand shipped must meet the 
specified fineness as ordered, otherwise it will not be re- 
ceived by the consignee. In some cases clay of various 
colors is used for the purpose of coloring the sand, when 
an order is received for colored sand. The silica sand is 
used principally for moulding in the steel foundry trade, 
and to some extent for concrete in the building trade. The 
rock has no commercial use or value as rock, but when 
changed into sand is known in the trade as 'silica sand,' and 
is worth from forty-five to sixty cents per ton, and is adapted 
in that condition to particular uses, for which it was not 
adapted as rock." 

DISCUSSION 

The question here raised is whether or not this process 
used and employed by the lessees of the defendant company 
is manufacturing within the meaning of our statutes. The 
defendant company owns a quantity of silica rock, which is 
mined or quarried, and then subjected to mechanical crush- 
ers until tiie rock is reduced to desired sizes or to sand as 
is desired. It is still silica rock or stone bearing the ap- 
pearance of the article as it leaves the quarry but with no 
regular shape or fixed size in the portions into which the 
rock is broken by the crusher. The pieces are sold as they 
come from* the crusher without any attempt to remove the ir- 
regularities of the edges or make the pieces of uniform 
shape. That this process is not manufacturing has been de- 
cided in a number of cases, for which we refer to the case 
of Com. V. John T. Dyer Quarry Co., 250 Pa. 589-596. The 
fact that clay is sometimes added to the sand when colored 
silica is desired does not, in our opinion, change the situa- 
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tion. In the case of Hartranft v. Wiegman, 121 U. S. 609, 
it was held that cleaning* off the outer layers of sliells by acid 
and then grinding off the second layer by an emery wheel 
so as to expose the inner layer was not a manufacture of 
the shells. They were held to be still shells, not manufact- 
ured into a new and different article with a distinctive name, 
character or use. The application of labor to an article, 
either by hand or mechanism, does not make the article 
necessarily a manufactured article. This principle has been 
decided in quite a number of cases and is now to be regarded 
as settled law. We see no reason why these principles 
should not be applied in the present case, and we therefore 
are of opinion that the defendai:t cornpr.ny in employing its 
capital in the manner above indicated was not carrying on the 
business of manufacturing, and that it is therefore liable 
to the capital stock tax imposed by our law. It is admitted 
in the case stated that the balance of capital stock tax re- 
maining unpaid is $157.50, bearing interest from May 15, 
1915. We therefore conclude that the defendant company 
is indebted to the commonwealth as follows, to wit: 
Balance of capital stock tax for the year 1913 .... $157.50 
Interest May 15, 1915, to May 28, 1918 28.67 

$186.17 
Attomey-generars commission 5 per cent 9.31 



Total due the commonwealth $195.48 

We therefore now direct that judgment be entered in 
. favor of the commonwealth and against the defendant com- 
pany for the sum of $195.48, unless exceptions be filed with- 
in the time limited by law. 
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Reist, now for use of St. Paul Fire & Marine Insurance Co., 
Subrogee, v. Pennsylvania Railroad Co. 

Practice (C. P.) — Form of action — Rights of subrogee — 
Negligence. 

An averment by the plaintiff in its statement that the defendant ad- 
mitted its liability for certan damages caused by its alleged negligence 
cannot change the form of actix>n from trespass to assumpsit. 

Such admission might be evidence to establish negligence but not to 
establish a promise to pay. 

The defendant, admitting its liability in damages for negligence to 
the extent of $13,000, paid that amount to the plaintiff excluding and 
withholding $4,200 previously paid by the use-plaintiff (the fire insur- 
ance company) for which said use-plaintiff took a subrogation receipt 
and assignment. Thereupon said use-plaintiff brought an actix>n in 
assumpsit against said defendant to recover said $4,200. Held, that 
assumpsit would not lie. 

The rights and remedies of such insurance company must be worked 
out through the rights which the insured had against the railroad 
company. 

Motion for judgment for want of a sufficient affidavit of 
defence. C. P. Dauphin Co. March T., 1918. No. 259. 

Hargest & Hargest, for plaintiff. 

C. H. Bergner, for defendant. 

HENRY, P. J., Fifty-second Judicial District, Specially 
Presiding, May 31, 1918. — ^This action is brought in assump- 
sit. The plaintiff's statement avers . that certain houses 
owned by Jonas B. Reist, while covered by fire insurance in 
the St. Paul Fire & Marine Insurance Company, were de- 
troyed by fire, due to the negligence of the defendant ; that 
the said insurance company paid to Reist the sum of $4,200, 
being the amount called for by its policy insuring said 
houses, and under a provision of the policy, the insurance 
Company took from the insured his "subrogation receipt 
and assignment to the extent of $4,200" of his right of 
action against the defendant railroad company; that de- 
mand was mlade upon the defendant for payment of the 
damage caused by the destruction of the houses, and "after 
investigation the said Pennsylvania Railroad Company, ad- 
mitting its liability to the extent of about $13,000, paid to 
the said Jonas B. Reist, the said amount of damage, exclud- 
ing and withholding the said sumi of $4,200, which had been 
previously paid by the said plaintiff, the St. Paul Fire & 
Marine Insurance Company, in discharge of the policy"; 
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and that the defendant refuses to pay and denies liability to 
the plaintiff. 

The defendant filed an affidavit of defence setting up, inter 
alia, that the defendant stands in no contractual relation 
with the St. Paul Fire & Marine Insurance Company and 
that its right of action, if any, is in trespass. 

The plaintiff moves for judgment for want of a sufficient 
affidavit of defence. 

The pleadings now before the court raise the sole question 
of law whether the plaintiff's statement shows a good cause 
of action against the defendant. The form of the action is 
assumpsit, but the facts averred in the statement fail to 
indicate anything from which it follows, or might be in- 
ferred, that the defendant is under any express or implied 
contractual relation to the plaintiff. The averment is that 
the defendant admitted its liability for certain damages 
caused by its alleged negligence, but such admission could 
not change the form of action or raise a promise to pay. 
The admission mttght be evidence to establish negligence, 
but not to establish a promise to pay. The rights and rem- 
edies of the insurance company m'ust be worked out 
through the rights which the insured had against the rail- 
road company, and in no event are they greater or can they 
rise higher than those of the insured. Under the facts 
averred in the statement Jonas B. Reist could only have 
brought suit against the railroad company in an action of 
trespass, and the insurance company cannot through assign- 
ment or subrogation change this form of action, in attempt- 
ing to recover a part of the damages caused by the alleged 
negligence of the defendant. The motion of the plaintiff 
cannot prevail. 

And now, to wit. May 31, 1913, the motion of the plaintiff 
for judgment for want of a sufficient affidavit of defence is 
overruled. 
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Johnson's Nomination. 

Election law — Nomination petition — Jurisdiction of court 
— ^Party membership — Limitations on independence — ^Act of 
July 12, 1913, P. L. 719. 

Except for the reasons specifically mentioned in § 8 of the act of 
July 12, 1913, P. L. 719, the court has no power to set aside a nomina- 
tion petition. 

The fact that signers of a petition nominating a candidate of the 
Republican party voted for a majority of the candidates of another 
body at the fall electix)n, does not prevent them from acting as mem- 
bers of the party under which they were then enrolled (Republican). 

Party enrollment lasts for the purpose of participating in the fall 
and spring primaries of the party, unless changed, until the following 
fall enrollment. 

Fall enrollment fixes political status until the next fall registration 
and enrollment, unless the elector changes it by voting for a majority 
of the candidates of another party and actually enrolls as a member 
of such party at the spring enrollment; and this the statute leaves to 
his choice. 

Section 13, act of 1913, P. L. 719, providing for refusing an elector 
the ballot of a party for which he asks at the primary, when chal- 
lenged, unless he makes oath that at the last preceding election at 
which he voted, he voted for a majority of its candidates, is limited 
in its application to districts other than those in cities of the first and 
second classes. This construction reconciles the apparent conflict of 
the subsequent act of 1913, P. L. 977, and P. L. 1043, providing for the 
registration and enrollment of voters according to their party prefer- 
ences. 

If an elector by virtue of his enrollment as amember of a political 
party thereby secures the right to vote for its candidates at the pri- 
maries, he has the right also to take part in placing the names of the 
candidates on the party primary ballot. 

Objections to nomination petition of Regnault Johnson as 
a candidate of the Republican party for representative in 
the general assembly for the Twenty-first district in Phila- 
delphia county. C. P. Dauphin Co. June T., 1918, No. 145. 

J. L. Breitinger and A. S. C. Millar, for objections. 

C. L. Roth, contra. 

0. F. Cooper and J. E. B. Cunningham, for Joseph P. 
Sheenan's nomination. 

KUNKEL, P. J., April 27, 1918.— Two questions are pre- 
sented. The one relates to the qualification of the signers 
to make the nomination ; the other to the power of the court 
to set the petition aside. 

The power of the court to act in the premises is found in 
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§ 8 of the act of July 12, 1913, P. L. 719. That act provides 
for the present proceedings, but limits the power of the 
court to the consideration of the reasons specifically men- 
tioned therein. Except for those mentioned, the court has 
no power to set aside a nomination petition. The objection 
here raised is not to be found among them. 

However that may be, the objection to the right of the 
signers to make the nomination in question cannot prevail. 
The fact that some of them, sufficient to reduce their num- 
ber below that necessary to make the nomination, voted for 
a majority of the candidates of another body at the fall 
election, does not prevent them from acting as members 
of the party under which they then enrolled. By virtue 
of their enrollment they were entitled to vote at both the 
fall and spring primaries. Their party enrollment lasts for 
the purpose of participating in the fall and spring primaries 
of their party, unless changed, until the following fall en- 
rollment. Under the statutes relating to the subject, the 
enrollmient shows the elector's pai'ty affiliation for one year, 
but not for the whole year if he chooses to change it by vot- 
ing at the preceding November election for a majority of 
the candidates of a party other than that under which he 
was enrolled and by being enrolled at the spring enrollment 
as a memiber of such party. Sections 6, 10 and 17, act of 
July 24, 1913, P. L. 977; §§ 2 and 9, act of July 25, 1913, P. 
L. 1043. In other words, the fall enrollment fixes his politi- 
cal status until the next fall registration and enrollment, 
unless he changes it by voting for a majority of the candi- 
dates of another party and actually enrolls as a member 
of such party at the spring enrollment ; and this the statute 
leaves to his choice. 

It is true that § 13 of the act of July 12, 1913, P. L. 719, 
provides for refusing an elector the ballot of a party for 
which he asks at the primary, when challenged, unless he 
makes oath that at the last preceding election at which he 
voted, he voted for a majority of its candidates. But this 
provision seems to be in conflict with the provisions of the 
Ksubsequent acts of July 24, 1913, P. L. 977, relating to the 
personal registration of electors and their enrollment as 
m^mlbers of political parties in cities of the first and second 
classes, etc., and of July 25, 1913, P. L. 1043, providing for 
registration and enrollment of voters of the state according 
to their respective party preferences, etc. However, it may 
be construed -consistently with the later acts if limited in its 
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application to districts other than those in cities of the 
first and second classes. That this should be done seems to 
be the legislative intention, for the provision for challenge 
respecting party affiliations is substantially repeated in § 6 
of the act of July 25, 1913, P. L. 1046, but districts in cities 
of the first, second and third classes are expected therefrom. 
The reason for the exception is apparent. The enrollment 
in districts in cities under oath, and continues, unless chang- 
ed at the spring enrollment, until the next fall enrollment, 
§ § 6 and 7, act of July 24, 1913, P. L. 977, while in the other 
districts in the state it may be made by the registration as- 
sessor upon inquiry of the elector, or by the elector through 
an appropriate certificate, and when made continues from 
year to year until the elector himself changes it. Sections 
3, 4 and 5, act of July 25, 1913, P. L. 1043. In the latter dis- 
tricts there is no opportunity given at the time of enroll- 
mlent, but in the cities the opportunity then to challenge is 
expressly given. Section 2, act of July 25 1913, P. L. 1043. 
There is therefore not the same reason or necessity for 
challenge at the primaries in the cities as there is in the 
other districts of the state. But whatever muy be the 
reason for the variant provisions of the acts, as we have 
said cities are expressly excepted in § 6 of the act of July 25, 
1913, P. L. 1043, already referred to from the provision re- 
lating to challenges at the primaries touching the electors* 
party affiliations. Besides the acts of July 24, 1913, P. L. 
977, and July 25, 1913, P. L. 1043, are the later acts, and, 
if irreconcilably inconsistent with the fonner, must prevail. 
But as we have obsei'ved the three may be so construed sis 
give effect to each. 

It follows that, if an elector by virtue of his enrollment 
at the fall enrollment as a member of a political party there- 
by secures the right to vote for its candidates at the pri- 
maries, he has the right also to take part in placing the 
names of the candidates on the party primary ballot. We 
are of the opinion that the nomination petition is valid. 

Accordingly the objection to it is dismissed at the costiS ol 
the objectors, and the prothonotary is directed to certify 
this judgment to the secretary of the commonwealth. 
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Bupp's Estate. 

Taxation — Collateral inheritance tax — Interest of illegiti- 
mate child in property derived from mother not taxable — 
Act of July 10, 1901, P. L. 639. 

Under the act of July 10, 1901, P. L. 639, the inheritance which an 
illegitimate child receives from its mother is direct and not collateral 
and, therefore, not subject to tax. 

Request of Hon. A. W. Powell, auditor general, for opinion. 

HARGEST, Deputy Attorney-General, April 10, 1917.— 

We have your letter of recent date enclosing a letter of Ed- 
ward Bupp, register of wills of your county, which is here- 
with returned. 

You ask to be advised whether the interest of a child bom 
out of Wedlock which the child inherits from the mother, is 
subject to collateral inheritance tax. 

The act of July 10, 1901, P. L. 639, provides, am^ong other 
things: "The common law doctrine of nullius filius shall 
not apply as between the mother and her illegitimate child 
or children. But the mother and her heirs, and her illegiti- 
mate child and its heirs, shall be mutually liable one to the 
other, and shall enjoy all the rights and privileges one to 
the other, in the same manner and to the samfe extent, as 
if the said child or children had been born in lawful wed- 
lock." 

Section 2 of this act provides : "The mother of an illegiti- 
mate child, her heirs and legal representatives, and said ille- 
gitimate child or children, its or their heirs and legal repre- 
sentatives, shall have capacity to take or inherit from or 
through each other personal estate, as next of kin, and real 
estate as heirs in fee sim!ple, or otherwise, under the in- 
testate laws of this commonwealth, in the same manner and 
to the same extent, subject to the distinction of half-bloods, 
as if said child or children had been bom in lawful wed- 
lock." 

Section 4 of this act provides : "The intent of this act is 
to legitimate an illegitimate child and its heirs, as to its 
mother and her heirs." 

This section was amended in 1909, but not in any way so 
as to affect this question. 

It is apparent from this statute that the inheritance which 
an illegitinxate child receives from its mother is intended 
to be a direct inheritance, and not collateral, and therefore, 
in my opinion, it is not subject to collateral inheritance tax. 
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Comirtonwealth v. Hannis Distilling Co. 

Taxation — Foreign corporation — Liquors distilled outside 
of state— Acts of July 15, 1897, P. L. 292, and July 30, 1897. 
P. L. 464. 

A foreign corporation not actually engaged in selling liquors in 
Pennsylvania but distillling elswhere and bringing them into Penn- 
sylvania, where the desired blend is made and such product sold at 
wholesale, falls within the class created by the act of July 15, 1897, 
P. L. 292, and is taxable within Pennsylvania. 

That such corporation should be actually engaged in distilling in 
Pennsylvania is not of controlling importance; the character of the 
corporation subjects it to taxation because it is a member of the class 
which the legislature has designated. 

The act of July 30, 1897, P. L. 464, regulating the sale of certain 
liquors, does not in any way affect the act of July 15, 1897, P. L. 292. 

The act of 1913, P. L. 903, applies only to corporations required to 
make reports under § 20 of the act of July 30, 1897, P. L. 464, and not 
to such distilling corporations which makes report under the act of 
July 15, 1897, P. L. 294. 

Appeal from settlement of capital stock tax for 1914. C. 
P. Dauphin Go. Commonwealth Docket, 1916, No. 17. 

F. S. Brown, attorney-general, for commonwealth. 

Paxson Deeter, John A. Brown and John C. Bell, for de- 
fendant. 

McCARRELL, J., May 25, 1918.— This is an appeal from 
a settlement of capital stock tax for 1914. Trial by jury 
has been duly waived and from the testimony submitted we 
find the following: 

FACTS. 

The defendant is a corporation chartered under the laws 
of West Virginia for the purpose, inter alia, "of distilling 
liquors and selling the same at wholesale." No part of its 
capital is em,ployed in distilling in Pennsylvania. The dis- 
tilling is done in West Virginia and Maryland. The pro- 
duct is brought into Pennsylvania, where it is blended and 
sold. It is doing business here as a foreign corporation. Its 
property employed in Pennsylvania is of the value of $281,- 
881.39. The commonwealth claims a ten mill tax under the 
act of July 15th, 1897, P. L. 292, upon the value of the prop- 
erty employed here, and under it settled on Aug. 5, 1915, 
tax for $2,818.81. The case is here upon defendant's appeal 
from this settlement. The taxing statute provides that 
"companies organized and incoii)orated for the purpose of 
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distilling liquors and selling the same at wholesale shall con- 
stitute a separate class for the purpose of taxation, and 
every such corporation shall be subject to pay into the 
treasury of the commonwealth annually a tax at the rate 
of ten mills upon each dollar of the actual value of its whole 
capital stock of all kinds, including comxnon, special and 
preferred." The defendant contends that as it is not actu- 
ally engaged in distilling in Pennsylvania it is not liable to 
taxation under the act of 1897, and that the act is repealed 
by the act of July 22, 1913, P. L. 903. The defendant ad- 
mits that it is liable to a five mill tax upon the value of its 
property employed in the state, and it has paid that amount, 
$1,409.40. The commonwealth claims that it still owes 
$1,409.40, with interest from Oct. 17, 1915. 

The tax in this case was settled under the act of July 15, 
1897, P. L. 292. It is entitled "An act to provide revenue by 
taxation." Section 2 provides as follows: "Companies or- 
ganized and incorporated for the puipose of distilling liquors 
and selling the same at wholesale shall constitute a separate 
class for the purpose of taxation/' The act then imposes an 
annual tax of ten mills upon every dollar of the actual value 
of the whole capital stock. By this act the corporation de- 
fendant was classified and a rate of taxation fixed upon the 
value of its capital stock. This is in exact accordance with 
the legislative power. It has the right to classify all sub- 
jects of taxation and to fix the rate uniformly upon classes 
of the same kind. The corporation defendant is not actu- 
ally engaged in distilling liquors in Pennsylvania, but distills 
them elsewhere and brings themi here, makes the desired 
blend and sells the product thus blended in Pennsylvania 
at wholesale. It is not necessary that the corporation 
should be actually engaged in distilling to make it liable un- 
der this act of assembly. The act provides that companies 
organized for the purpose of distilling liquors and selling 
the same at wholesale are taxable. 

This corporation is admittedly organized for the purpose 
of distilling liquors and selling the same. It carries out 
both the powers of its charter. The fact that the distilling 
is not done in Pennnsylvania is not of controllng importance. 
The character of the corporation subjects it to taxation be- 
cause the legislature has so declared. It is taxable because 
it is a member of the class which the legislature has desig- 
nated for the purpose of taxation. The defendant company 
contends that the act of July 15, 1897, P. L. 292, is modified 
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or repealed by the act of July 30, 1897, P. L. 464, and also 
by the act of July 23, 1913, P. L. 903. The act of 1897, P. 
L. 292, under which this tax is claimed, is a taxing act en- 
titled "An act to provide revenue by taxation" and it makes 
distilling companies a special class for the purpose of taxa- 
tion. The defendant company is organized as a distilling 
company and is a member of the class upon which the legis- 
lature imposes annually a ten mill tax upon the value of its 
capital stock. It provides for the making of such reports 
as may be necessary to enable the auditor general to deter- 
mine the actual value of its capital stock. The act of July 
30, 1897, P. L. 464, is entitled "An act to provide revenue 
and regulate the sale of certain liquors and prescribing the 
amiount of license fee to be paid by certain dealers." It 
does not in any way affect the act of July 15, 1897, P. L. 292. 
The act of July 23, 1913, P. L. 903, is entitled "An act to a- 
mend § 21 of an act approved June 1, 1899, entitled *a furth- 
er supplement of an act' entitled *an act to provide revenue 
by taxation.' " The only change made in the section is the 
insertion of a proviso that the act shall not apply to corpora- 
tions or associations organized for laundering or manufact- 
uring puiposes. This is manifest not only from the lang- 
uage of the amendment, but also from the printing in differ- 
ent type the change made in the section amended (the only 
words italicized being the words laundering companies) as 
required by the act of April 4, 1899, P. L. 31. The act of 
1913 applies only to corporations required to make reports 
under § 20 of the act of July 30, 1897, and not to the de- 
fendant company, which makes reports under the act of 
July 15, 1897. None of these acts of assembly in any way 
modify or change the act of July 15, 1897, classifying the de- 
fendant company and designating the tax to be paid by it. 

We have carefully considered the brief submitted upon 
both sides and are satisfied that defendant company falls 
within the class created by the act of July 15, 1897, and is 
taxable at the rate of ten mills upon the value of its capital 
stock. The settlement appears to have been made by the ac- 
counting officers in accordance with the act of assembly 
which classifies defendant company and fixes the rate of 
taxation to be paid by all members of that class. We con- 
clude, therefore, that the defendant company is liable to pay 
the balance of the tax assessed. It has paid one half of the 
total tax, which reduces the amount now due to $1,409.40, 
upon which the commonwealth is entitled to claim interest 
from Oct. 17, 1915. The amount now due the compnon- 
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wealth is as follows: 

Balance of tax for 1914 $1,409.40 

Interest Oct. 17, 1915, to May 23, 1918 219.87 



$1,629.27 
Attorney-general commission, 5, per cent 81.46 

Total now due commonwealth $1,710.73 

We therefore direct that judgment be entered in favor of 
the compionwealth and against the defendant in the sum of 
$1,710.73, unless exceptions be filed within the time limited 
by law. 



Stamps on Bonds 



Public officers — Bonds — Federal stamp tax. 

No federal tax can be legally imposed on bonds of notaries public, 
or prothonotaries or other county officers. 

Request of Hon. Cyrus E. Woods, Secretary of the Com- 
monwiealth, for opinion. 

HARGEST, Deputy Attorney-General, Dec. 28, 1917.— 
You have asked to be advised whether the war revenue 
stamps are required on the bonds of notaries public, and of 
prothonotaries and other county officers. 

A notary public gives a bond pursuant to the act of March 
5, 1791 (8> Sm. L. 7), to the commonwealth, for the faithful 
performance of the duties of his office. 

The prothonotaries and other county officials are required 
to give bonds to the commonwealth for the faithful perform- 
ance of their official duties. 

In the case of prothonotaries, the sureties are to be ap- 
proved by two of the judges of the court of common pleas, 
and also by the governor. 

It is settled beyond question that congress cannot tax the 
agencies and instrumentalities of the state government, or 
those of its municipal sub-divisions, because such municipal 
sub-divisions are part of the machinery of the state govern- 
ment. 
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In the very well-considered case of State v. Carton, 32 Ind. 
I (2 Am,. Rep. 315), it is held that: "Congress has no 
power to impose a stamp tax upon the official bonds given to 
the state by its officers." 

, In this case the bond was that of a sheriff of one of the 
counties of Indiana. 

The bonds to which you refer are given to the common- 
wealth, and required by the commonwealth, for the purpose 
of carrying out its governmental authority. Those of 
notaries public, of prothonotaries, and other county officers, 
are in this class and I am of opinion that no federal tax can 
be legally imposed upon them. 



Dog Statutes. 



Statutes — ^Repeal of local dog tax law — Application of 
general law — Local acts of April 14, 1866, P. L. 903, and 
March 9, 1872, P. L. 304— Dog law of July 11, 1917, P. L. 
818. 

The fact that the legislature of 1872 amended a local act of 1866 
taxing dogs so as to exempt only certain townships is not preventive 
of another legislature passing a general act, the effect of which is to 
tax dogs in said townships; therefore, the dog law of 1917 applies to 
such townships. 

Request of the Hon. Charles E. Patton, Secretary of Agri- 
culture, for opinion. 

HARGEST, Deputy Attorney-General, Nov. 23, 1917.— 
Sometime ago you submitted to this department a letter of 
the county comjnissioners of Lycomjng county, and upon it 
you based an inquiry as to whether Limestone and Nippenose 
townships, in Lycoming county, are subject to the provisions 
of the act of July 11, 1917, P. L. 818, known as "the dog law 
of 1917.'' 

The reason suggested why these two townships should 
not be subject to this act of assembly is because of a special 
act of March 9, 1872, P. L. 304. 

The act of April 14, 1866, P. L. 903, is entitled "An act for 
the protection of sheep and taxing of dogs, in the county of 
Lycoming." 
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That act, as its title indicates, requires the assessors to 
assess dogs in the several townships, boroughs, wards and 
cities of said county and imposes a tax thereon. 

The act of March 9, 1872, P. L. 304, simply repeals the act 
of 1866 "so far as the townships of Limestone and Nippen- 
ose, in the said county of Lycoming," are concerned. 

The situation, therefore, after the passage of the act of 
1872 is this — there was by the act of 1866 an act taxing 
dogs in these two townships ; by the act of 1872 there was 
no act taxing dogs in these two townships. That left the 
matter open for the legislature and by "the dog law of 1917," 
which is a general act and applies to the state at lai-ge, the 
legislature has dealt with this subject. There is nothing 
in it indicating that it was not intended to apply to these 
townships. The fact that the legislature repealed one act 
taxing dogs in these two townships did not prevent another 
legislature from passing an act, the effect of which would be 
to tax them. 

I therefore advise you that "the dog law of 1917" applies 
to the townships of Limestone and Nippenose, in Lycoming 
county. 



Nearby Farm Dogs. 



Animals — Breeding dogs — Temporarily kept within the 
kennel — License — Act of July 11, 1917, P. L. 818. 

When a kennel ceases to become the regular and permanent place 
where a dog is confined, such dog then ceases to become a kennel 
dog, and is not protected by a kennel license. 

A kennel license authorizes the kennel owner to take dogs outside 
the kennel temporarily for breedng purposes, but does not authorize 
him to keep his dogs outside the kennel and bring them into it tem- 
porarily for such purposes. 

iA dog put out on a nearby farm and taken into the kennel only at 
a breeding period, and then taken out and again placed upon the farm, 
must be licensed. 

Request of Charles E. Patton, Secretary of Agriculture, 
for opinion. 

HARGEST, Deputy Attorney-General, Dec. 18, 1917.— 
This department is in receipt of your communication of the 
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30th ultimo relative to the "dog law of one thousand nine 
hundred and seventeen." From the letter which you in- 
close, it appears that the owner of a dog kennel in the state 
puts a certain number of his "matrons out on nearby farms 
where they are used as stock dogs." The owner of the kennel 
keeps a record of each dog so put out and "when due to breed, 
they are brought back ***** for breeding." Afterwards, 
they are again put out on the farms where they remain until 
the next breeding period. 

You ask whether the dogr> so put out are covered by a ken- 
nel license taken out by the owner of the kennel, or whether 
each such dog must be separately licensed under the pro- 
visions § 8 of the statute. 

The tenn "kennel" is defined in § 3 to mean, "Any es- 
tablishment, wherein or whereon dogs are kept for the pur- 
pose of breeding, sale, or sporting purposes," and it is obvious 
f romi the foregoing definition, that only those dogs are cover- 
ed by the kennel license issued under the authority of § 11 of 
the act which are "kept for the purpose of breeding, etc.," 
within the kennel. Such licensed kennel must be the place 
where the dog is permanently confined. Section 11 which, 
inter alia, provides that "with each kennel license, the coun- 
ty treasurer shall issue a number of metal tags equal to the 
number of dogs authorized to be kept in the kennel," and 
also by § 12, which provides that "such tags may be trans- 
ferred from one dog to another within the kennel whenever 
any dog is removed from the kennel. No dog bearing a 
kennel tag shall be permitted to stray or to be taken any- 
where outside the limits of the kennel." 

It is true this same section authorizes the taking of kennel 
dogs outside the limits of the kennel in leash or for certain 
purposes, but this is a temporary removal of the dogs only. 
If the kennel ceases to become the regular and permanent 
place where the dog is confined, then, clearly within the 
language of the sections refeiTcd to, such dogs cease to be- 
come kennel dogs within the meaning of the act, and there- 
fore, are not protected by kennel license. 

Applying these provisions of the statute to the facts con- 
tained in the letter inclosed by you, it is clear that such dogs 
are not covered by a kennel license. The dogs are not reg- 
ularly or permenently kept within the kennel; they are 
put out and kept on "nearby farms" and are taken into the 
kennel only at breeding periods. At the expiration of these 
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periods, they are immfediately taken out of the kennel and 
again placed upon the farms. A kennel license issued under 
the act does authorize the kennel owner to take dogs out- 
side the kennel temporarily for breeding purposes, but it 
does not authorize him to keep his dogs outside the kennel 
and bring them into it temporarily for such a purpose. 

I have, therefore, to advise you, that dogs, put out on 
farms by the owner of a kennel in the manner and under 
the arrangement above set forth, are not covered by a ken- 
nel license, and that, in order to protect such dogs, they 
mtist be licensed under § 8 of the statute. 



Ferry Boat Minors 



Labor law — Emptoyment of minors on ferry boats — Inter- 
state commerce— Acts of Sept. 20, 1783, 2 Sm, L. 77 ; Sept. 
25, 1786, 2 Sm. L. 388; and May 13, 1915, P. L. 286. 

Pennsylvania has, in general, full jurisdiction over offenses against 
the child labor law occurring on the Delaware river. 

A state is not inhibited from exercising its police powers to safe- 
guard the life, health or welfare of persons within it own limits who 
may be engaged in the work of interstate commerce where the regu- 
lation operates uniformly on like classes and is not one regulatory of 
commerce. 

Under the child labor act of 1915, P. L. 286, a minor under sixteen 
cannot be employed nor work on a ferry boat carrying passengers or 
merchandise between Pennsylvania and New Jersey on the Delaware 
river. 

Request of Lew R. Palmer, chief inspector of Department 
of Labor and Industry, for opinion. 

COLLINS, Deputy Attorney-General, Oct. 3, 1917.— There 
was duly received your communication of the 22nd. ult. re- 
questing an opinion as to what jurisdiction this state has 
to enforce the child labor law on ferry boats running be- 
tween Philadelphia and Camden, N. J. Your inquiry is 
specifically directed to whether this commonwealth can en- 
force on such boats the provision of this act of May 13, 1915, 
P. L. 286, contained in § 5, wherein it is provided, inter alia, 
that— "nor shall any minor under sixteen years of age be 
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employed or permitted to work*******upon any boat engaged 
in the transportation of passengers or mierchandise." 
This inquiry raises two questions : 

1. As to the jurisdiction of Pennsylvania over offenses 
comlmitted on the Delaware river, and 

2. As to whether the state can regulate the employment of 
mlinors on a boat thereon, such as above mentioned, which is 
engaged in interstate commerce. 

By the compact entered into between the states of Penn- 
sylvania and New Jersey, Sept. 20, 1783' (2 Smith's Laws, 
77), it was agreed "that each state shall enjoy and exercise 
a concurrent jurisdiction within and upon the water, and 
not upon the dry land, between the shores of said river, but 
in such sort, nevertheless, that every ship and other vessel, 
while riding at anchor before any city or town in either 
state, where she hath last laded or unladed, or where it is 
intended she shall first thereafter either lade or unlade, shall 
be considered exclusively within the jurisdiction of such 
state ; and every vessel fastened to or aground on the shore 
of either state, shall in like manner be considered, exclusiv- 
ely, within the jurisdiction of such state, but that all capi- 
tal and other offenses, trespasses or damages, committed 
on said river, the judicial investigation and determination 
thereof shall be exclusively vested in the state wherein the 
offender or person charged with such offense shall be first ap- 
prehended, arrested or prosecuted." 

The act of Sept. 25, 1786 (2 Smith's Laws 388), provided 
for the exercise of such jurisdiction by extending the limits 
of the coimties bordering on the Delaware river to the shore 
of New Jersey. 

In the case of Com. v. Shaw, 22 Pa. C. C. 414, it was held 
that the above gave ample authority for a Pennsylvania 
Court to try a criminal offense committed on the Delaware 
river, in that particular case occurring on a bridge spanning 
said river and on the Jersey side of the bridge, the court 
saying in the course of the opinion: "Between the two 
shores of the river offenses were liable to be committed 
under circumstances where it would be difficult or impossible 
to detennine the jurisdiction by the boundary lines in the 
middle of the stream. Therefore a simple and wise arrange- 
ment was made for concurrent jurisdiction, between the 
two shores, to attach to the state making the first arrest. 
All offenses committed between the shores within the scope 
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of the concurrent jurisdiction — that is, on or over the river, 
were to be tried and determined in the manner provided." 

It was also held in Com. v. Frazee, 2 Phila. 191, that in 
pursuance of said agreement of 1783 and said act of 1786, 
jurisdiction over offenses committed on said river vests in 
the state which first arrests or prosecutes. 

From,' the foregoing it would appear plain that this state 
has, in general, full jurisdiction over offenses against the 
child labor law occurring on the Delaware river. 

Does such jurisdiction, however, extend to a violation of 
said law committed on a boat running between this state 
and New Jersey and therefore engaged in interstate com- 
merce, such as a ferry boat above mentioned? 

A state is not inhibited from exercising its powers to 
safeguard the life, health or welfare of persons within its 
own limits who may be engaged in the work of interstate 
commerce where the regulation operates uniformly on like 
classes and is not one regulatory of commerce. 

A familiar instance of the valid exercise of the police 
power of a state operative mthin the state upon those en- 
gaged in intersate commerce is to be seen in the various 
"full crew" laws. In Chicago, R. I. & Pacific Ry. Co. v. 
Arkansas, 219 U. S. 453, a num,ber of cases are cited relating 
to the police power of a state as applied to interstate caiTiers 
wherein the exercise thereof is sustained. 

In Sherlock v. Ailing, 93 U. S. 99, involving the question 
as to whether an Indiana statute could apply to a case aris- 
ing out of a collision between boats navigating the Ohio 
river, the Supreme Court of the United States said, in part, 
as follows: 

"In conferring upon Congress the regulation of commerce, 
it was never intended to cut the states off from legislating on 
all subjects relating to the health, life and safety of their 
citizens, though the legislation might indirectly affect the 
commerce of the country. Legislation, in a great variety of 
ways, may affect commerce and persons engaged in it with- 
out constituting a regulation of it, within the meaning of 
the Constitution. 

"*****and it may be said, generally, that the legislation 
of a state, not directed against commerce or any of its reg- 
ulations, but relating to the rights, duties, and liabilities 
of citizens, and only indirectly and remotely affecting the 
operations pf compierce, is oi obligatory force upon citizens 
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within its territorial jurisdiction, whether on land or water, 
or engaged in commerce, foreign or interstate, or in any 
other pursuit." 

The principle there stated covers the one involved in the 
case here under consideration. The child labor law contains 
a provision prohibiting the employment of a minor under 
said age upon a railroad. Under the above ruling it would 
scarcely be questioned that the state would have the power 
to reach a violation of said provision in a case of the employ- 
ment of a minor under the given age upon a railroad doing 
an interstate commerce business. It is difficult to see any 
distinction in principle between such a case and one on a ferry 
boat running between Pennsylvania and New Jersey on 
waters expressly within the jurisdiction of Pennsylvania. 
It is an offense against the laws of Pennsylvania 
to employ or permit a minor under said age to work "upon 
any boat engaged in the transix)rtation of passengers or 
merchandise." This law prevails throughout the extent of 
her territorial jurisdiction which, in pursuance of the said 
agreemient of 1783, extends across the Delaware river for 
the punishment of offenses against her laws committed on 
said river. Until the federal government assumes exclusive 
control in the matter of the employment of children engaged 
in working for interstate carriers, a state is not without 
authority to exercise its police power to regulate such em- 
ploynvent upon a boat engaged in interstate commerce while 
plying on waters within the jurisdictional limits of the state, 
where such control is not one regulatory of commerce. 

I therefore advise you that in my opinion this common- 
wealth has the power to enforce the above mentioned pro- 
vision of the child labor law on ferry boats running between 
Philadelphia and Camden, or on any boat carrying passeng- 
ers or nierchandise and running between Pennsylvania and 
New Jersey on said river. 
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Highway Proposals. 

State highways — Procedure for improvement — Duty of 
the state highway comjnissiners — Province of the auditor- 
general— Act of May SI, 1911, P. L. 468. 

Section 13 of the act of May 31, 1911, P. L. 468, provides that all 
work of construction, building or rebuilding of state highways, except- 
ing that of repairing and maintainance, done under the provisions of 
the act, shall be by contract and shall be according to plans and speci- 
fications to be prepared in every case by the state highway depart- 
ment. 

There is no provision in any part of the act that the proposals, bids, 
or the contracts shall be submitted to the auditor-general and be 
passed upon or certified by him. 

The state highway commissioner is the sole judge as to whether the 
work of construction is necessary, the manner in which it shall be per- 
formed, and the amount of money that may be reasonably expended 
thereon. 

The state highway commissioner has all the rights and powers con- 
ferred by existing laws on supervisors or commissioners of townships. 

When the contract is executed it is the duty of the auditor-general 
to see that the payments made to the contractor are in accordance 
with the contract which has been entered into with the approval of 
the governor and the attorney-general, and that the payment does not 
exceed the appropriation allowed by law. 

Section 22 of the act of 1911, with reference to street-aid highways, 
provides that the state highway commissioner shall advertise for bids, 
and let the contract for the improvement of state highways. 

Request of J. D. O'Neill, State Highway Commissioner, for 
opinion. 

KELLER, First Deputy Attorney-General, Oct. 9, 1917.— 
This department is in receipt of your favor of the 27th ult. 
enclosing a letter from the auditor-general, dated Sept. 13, 
1917, in which he suggests that you should submit, for his 
inspection, copies of proposals for road construction work and 
advise him of your contemplated action in regard thereto be- 
fore executing the contracts and incurring liability for the 
costs, rather than after the contracts are executed, and ask- 
ing to be advised whether under the law you m?ust comply 
with this request. 

I beg to advise you that the system of state highways and 
state-aid highways in force at this time was established by 
the act of May 31, 1911, P. L. 468, and its amendments and 
supplements. This act clearly and specifically sets forth 
the manner in which state highways and state-aid highways 
shall be improved and reQpnstructed. 
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Section 13 provides that all work of construction, building 
or rebuilding of state highways, excepting that of repair- 
ing and maintenance, done under the provisions of the act, 
shall be by contract and shall -be according to plans and speci- 
fications to be prepared in every case by the state highway 
department. It further provides: "In awarding any con- 
tract the work shall be given to the lowest responsible bid- 
der ; with the option on the part of the state highway com- 
missioner to reject any or all bids, if the prices named for 
the work or materials to be used, are higher than the esti- 
mated cost, or for any other reason appearing to said com- 
missioner. Every person, firm, or corporation before being 
awarded any contract for the construction or improvement 
of any state highway or of any state-aid highway, under 
the provisions of this act, shall furnish a bond, with suffi- 
cient surety or sureties, acceptable to the state highway 
commfissioner, in a sum equal to fifty per cent, of the con- 
tract price of the work; conditioned that the contractor shall 
well and truly, and in a manner satisfactory to the state 
highway cominissioner, coml)lete the work contracted for, 
and shaJl save harmless the commonwealth of Pennsylvania 
from any expense incurred through the failure of said con- 
tractor to complete the work as specified, or for any damages 
growing out of the carelessness of said contractor or his or 
its servants, or for any liability for payment of wages due or 
material furnished said contractor ; and shall well and truly 
pay to all and every person furnishing material or perform- 
ing labor in and about the construction of said highway, all 
and every sum and sums of money due him, them and any 
of them, for all such labor and materials, for which the con- 
tractor is liable." 

Section 14 provides that "advertisement for proposals for 
construction, reconstruction, or improvement of all state 
highways, under the provisions of this act, shall be made by 
the state highway commissioner, at least three weeks before 
the contract may be awarded, by public notices inserted once 
a week in at least two newspapers of general circulation in 
the county or counties in which the highway to be improved 
is located ; such advertisements to designate where the plans 
and specifications may be had, and the time and place of the 
reception of bids and letting of the contract. The state 
highway commissioner may, at his discretion, insert the 
same advertisement in other newspapers or engineering 
periodicals." 
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Section 15 provides as follows : "Every contract author- 
ized to be made by the state highway connmissioner, under 
the provisions of this act, for the reconstruction of improve- 
ment of state highways shall fir§t be approved by the govern- 
or, and shall be made in the namie of the commonwealth of 
Pennsylvania, and shall be signed by the state highway 
Qommissioner, and shall be approved as to form and legality 
by the attorney-general or deputy attorney-general of the 
comMDnwealth." 

There is nio provision in any part of the act that the pro- 
posals, the bids, or the contracts shall be submitted to the 
auditor-general and be passed upon or certified by him. 
Whatever requirements along this line may exist in other 
jurisdictions, the legislature of this state has not deemed it 
necessary to imjpose this responsibility on the auditor-gen- 
eral. Subject to the approval of the contract by the govern- 
or, and its approval by the attorney-general as to form and 
legality, you are the sole judge as to whether the work of 
construction is necessary, the manner in which it shall be 
performjed, and the amount of money that may be reason- 
ably expended thereon. The act, in § 6, provides that the 
state highways shall be under the exclusive authority and 
jurisdiction of the state highway departmlent, and in § 11, 
that the state highway commissioner, in addition to the 
powers conferred upon him in the act, shall enjoy and 
possess, in the construction and m;aintenance of highways 
designated as state highways, all the rights and powers 
conferred by existing laws on supervisors or commissioners 
of townships in the construction and maintenance of town- 
ship roads. 

The respective duties of the state highway commissioner 
and the auditor-general with reference to these matters are 
definitely set forth in § 11 : "The state highway commiss- 
ioner is directed to construct or improve, and thereafter to 
maintain and repair, at the cost and expense of the common- 
wealtii,*the highways forming the plan or system of the 
state highways, in the several counties and townships here- 
inbefore mentioned, and such improvement and miaintenance 
shall be made according to specifications to be prepared by 
the state highway department, as regards the character, 
construction, and material to be used ; and the said work of 
construction and maintenance of said state highways shall 
be done under the direction and supervision of the state high- 
way commissioner. The expense of the construction, im- 
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provements, and maintenance of state highways provided for 
in this act, when properly certified by the state highway 
comim!issio)ier, shall be audited by the auditor-general, and 
when audited and allowed shall be paid out of money specif- 
ically appropriated for this purpose, by warrants drawn 
therefor by the auditor-ger eral tpon the state treasurer." 

This negatives any right or authority on the part of the 
auditor-general to pass upon the necessity of the proposed 
improvements or the character, construction and materials 
to be used. Those duties fall within your province. When 
the contract is executed it is the duty of the auditor-gen- 
eral to see that the payments made to the contractor are in 
accordance with the contract which has been entered into 
by you with the approval of the governor and the attorney- 
general, and that they do not exceed the appropriations 
allowed by law. 

Section 22, with reference to state-aid highways, provides 
that the state highway commissioner shall advertise for bids, 
and let contract or contracts for the improvement of such 
roads in the manner provided in the case of improvement of 
state highways. 

You are therefore advised that it is not incumbent upon 
you to submit proposals, bids or unexecuted contracts for the 
construction and improvement of state highways and state- 
aid highways to the auditor-general for his supervision and 
certification before advertising for bids, letting contracts or 
executing the contracts, but that it is your duty to submit 
such amtract to the auditor-general after it is executed in 
order that he may audit the paymlents to be made there- 
under. 



Black's Estate. 



Ck>llateral inheritance tax — ^Time of payment by estate in 
litigation — ^Refund of tax. 

B. died Dec. 13, 1912; collateral inheritance tax appraisement was 
filed March 14, 1913, showing a net value of $1,112,750 upon which a 
tax of $55,637.50 was assessed; March 15, 1913, $52,855.63 was paid, 
$2,781.87 having been deducted for prompt payment. Subsequently 
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litigation was begun and the Supreme Court, Jan. 3, 1916, fixed the 
net assets, upon which the tax was payable, at $665, 145.74. There- 
upon, Dec. 12, 1916, the executor, applied for repayment .of the tax 
erroneously paid upon the over-valuation. Held, that the application 
was within the time limited by the act of 1901, P. L. 59. 

Where decedent died Dec. 13, 1912, and the tax was paid on March 
15 following, more than three calendar months elapsed and the dis- 
count of five per cent, could not be allowed. 

Request of Harmon M. Kephart, State Treasurer, for 
opinion. . 

HARGEST, Deputy Attorney-General, June 22, 1917.— 
You have asked to be advised whether the collateral in- 
heritance tax paid by the Colonial Trust Company of Pitts- 
burgh, Pa., executor of the estate of Sarah L. Black, deceas- 
ed, should be refunded. In this connection you ask the 
following questions: 

First. WTiether or not the litigation in which this estate 
was involved brings it within the proviso of the act of March 
25, 1901, P. L. 59. 

Second. Whether payment made March 15, 1913, was 
within "three months" as provided by § 4 of the act of May 
6, 1887, P. L. 80, the decedent having died on Dec. 13, 1912. 

Sarah L. Black died Dec. 18; 1912. The collateral inherit- 
ance tax appraisement was filed Mai'ch 14, 1913, showing a 
net value of $1,112,750, upon which a tax of $55,637.50 was 
assessed. 

On March 15, 1913, there was paid of this tax the sum of 
$52,855.63, the sum of $2,781.87 having been deducted for 
prompt payment. After the payment of the tax, litigation 
was instituted in which the Supreme Court of Pennsylvania, 
on Jan. 3, 1916, finally fixed the net assets of the estate, 
upon which collateral inheritance tax was payable, at $665,- 
145.74. 

Thereupon, on Dec. 12, 1916, the Colonial Trust Company 
of Pittsburgh applied to the state treasurer for the repay- 
ment of the collateral inheritance tax erroneously paid upon 
the over-valuation of the estate. 

The act of March 25, 1901, P. L. 59, provides that all ap- 
plications for the repayment of collateral inheritance tax, 
erroneously paid into the treasury, shall be made within two 
years from the date of said payment, except when the estate, 
upon which such tax shall have been so erroneously paid, 
shall have been involved in litigation, by reason whereof 
there shall have been an over-valuation of that portion of 
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the estate on which the tax has been assessed or paid, which 
over-valuation could not have been ascertained within said 
period of two years ; then, and in such case, the application 
for repajmijent may be made to the state treasurer within 
one year from the termination of such litigation. In my 
opinion, the litigation brings this estate within this statute. 

In regard to your second inquiry, the act of May 6, 1887, 
p. L. 79, § 4, provides : "If the collateral inheritance tax shall 
be paid within three mionths after the death of the decedent, 
a discount of five per centum shall be made and allowed." 

Sarah L. Black died Dec. 13, 1912 and the collateral in- 
heritance tax was paid on March 15, 1913, which was not 
within three calendai* months after the death of the deced- 
ent. 

It has been ruled by our courts that the word "month" in 
an act of assembly means a calendai- month. Moore v. Hous- 
ton, 3 S. & R. 169; Thomas v. Shoemaker, 6 W. & S. 179; 
Com. V. Chambre, 4 Dallas 143; Com. v. Martin, 2 D. R. 330; 
Comi. V. Stanley, 12 Pa. C. C. R. 543; Parker's Est, 14 
W. N. C. 566; Simpson's Est., 36 P. L. 492; Wittmann's 
Est., 9 D. R. 47. 

The payment of the tax in this case was not made within 
three calendar months and the discount was improperly al- 
lowed. I am informed that an appropriation is pending in 
the legislature for the repayment of the tax erroneously 
paid in this case. In m|aking such return to the payor you 
should not allow a discount, but should charge the estate 
with the tax upon the sum of $665,145.74, and the difference 
between that amount and the amount paid by the estate is 
the amount which should be refunded. 



Classified 'Workmen. 



Labor law — Workmen's compensation — Classes excepted 
— Constitutionality of act of June 3, 1915, P. L. 777. 

The classification contained in the workmen's compensation act of 
1915 exempting persons engaged in domestic service or agriculture, 
is genuine and founded on a real distinction in the subjects classified, 
and the act is therefore constitutional. 

Request of Hon. H. A. Mackey, Chairman of Workmen's 
Compensation Board, for opinion. 
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KELLER, First Deputy Attorney-General, Dec, 18, 1917. 
This department is in receipt of your favor of the 30th ulti- 
mo, relative to the constitutionality of the act of June 3, 
1915, P. L. 777 (No. 343), which provides that nothing con- 
tained in the workmen's compensation act of 1915 shall 
apply to, or in any way affect, any person who, at the time 
of injury, is engaged in domestic service or agriculture. 

I am; of the opinion that this act is constitutional ; that the 
classification contained therein is genuine and founded on a 
real distinction in the classes of service. 

In a well-considered opinion rendered March 1, 1917, in 
the case of Shaffer v. Shires, 3 Dept. Rep. 660, you yourself 
cite a numjber of decisions from other states in which the 
constitutionality of similar exemptions has been upheld. 

The Supreme Court of this state, in the case of Seabolt v. 
Commlissioners, 187 Pa. 318, said: "Legislation for a class 
distinguished from a general subject is not special but gen- 
eral, and classification is a legislative question, subject to 
judicial revision only so far as to see that it is founded on 
real distinctions in the subjects classified, and not on arti- 
ficial or irrelevant ones used for the purpose of evading the 
constitutional prohibition. If the distinctions are genuine 
the courts cannot declare the classification void, though they 
may not consider it to be on a sound basis." 

In the case of West Virgina Pulp & Paper Co. v. Public 
Service Commission, 61 Pa. Super Ct. 555, the Superior Court 
said, page 567 : "A law is general and uniform if it affect in 
like manner all persons in the same circumstances. It is 
not to be understood that to be uniform' and general it must 
operate upon every person in the state. All that is required 
is that every person brought within the relations provided 
for in the statute is within its provisions." 

In the case of Conv v. Beatty, 15 Pa. Super. Ct. 5, it was 
held that in the exercise of its police power the state may 
enact laws to protect the lives, health and safety of persons 
following specified callings and m;ay thus indirectly inter- 
fere with the freedom of contract. 

That decision related to the construction of the act of 
April 29, 1897, P. L. 30, regulating the employment and pro- 
viding for the health and safety of men, women and children 
in manufacturing establishments, mercantile industries, 
laundries, renovating works and printing offices. 

In the recent case of Com. v. Wormser, 67 Pa. Super. Ct. 
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444, it was held that the act of May 13, 1915, P. L. 286, reg- 
ulating the employment of minors is constitutional, si- 
though it is specifically provided therein that the act should 
not apply to children employed on the farm or in domestic 
service in private homes. 

NunKerous other decisions of the Supreme and Superior 

Courts of this state might be cited, but I deem it unnecessary 

. to do so. In my judgment the classification is genuine and 

founded on a real distinction in the subjects classified, and 

is, therefore, constitutional. 



Groome's Case 



Public officei-s — ^Entry into United States military service 
— Question ol vacancy — Payment of salary — ^Appointment 
of substitute— Acts of June 7, 1917, P. L. 600, and July 25, 
1917, P. L. 1201. 

Major G., superintendent of state police, filed with the governor a 
statement under the act of June 7, 1917, P. L. 600 setting forth that 
Oct. 20, 1917, he was commissioned in the military service of the 
United States, and that at the end of such service he intended to re- 
sume his duties as said superintendent. Held, that Major G. was 
not ^ititled to the salary of superintendent during^his absence and 
that in the meantime a quasi vacancy existed. 

The purpose of the act of June 7, 1917, P. L. 600, is twofold: ,1. To 
provide for the dependents of officers and employes enlisting in the 
military or naval service of the United States; and 2. To secure to such 
officers and employes a return of their office or employment upon 
the determination of their federal service. 

Their incumbency of their respective offices is certainly so far in 
abeyance that no violence to the language of the act is done by hold- 
ing that a vacancy exists in the office so long as they are in service 
of the United States. 

When Captain L. became acting superintendent of state police and 
perCormed the duties of said office during the absence of Major G., 
superintendent, in the United States military service. Captain L. was 
held entitled to the salary allowed the superintendent of state police. 

Request of Captain Geo. F. Lumb, Deputy Superintendent 
of State Police, for opinion. 

KELLER, First Deputy Attorney-General, Nov. 13, 1917.- 
This department is in receipt of your favor of the 81st ult. 
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asking to be advised as to the amount of salary which you 
are entitled to receive from the state during the absence, on 
military service, of the superintendent of state police. Major 
John C. Groome, and whether it is necessary for you to be 
specially designated or appointed as his substitute to per- 
form his duties in his absence. 

From the facts set forth in your communication and the 
papers on file in this department, it appears that Major John 
C. Groome, superintendent of state police, on Oct. 27, 1917, 
filed with the governor of Pennsylvania a statement, under 
the act of June 7, 1917, P. L. 600, No. 201, setting forth that 
on Oct. 20, 1917, he was commissioned in the military ser- 
vice of the United States, and that at the expiration of his 
military service he intends to resume his former position as • 
superintendent of state police of Pennsylvania, and claiming 
the benefits of said act. 

On Oct. 30, 1917, the governor designated you as acting 
superintendent of the state police force during the absence 
of Major Groome in the military service of the United States. 

The act of June 7, 1917, above mentioned, provides, inter 
alia: "That whenever any appointment officer or employe, 
regularly employed by the commonwealth of Pennsylvania, 
or in its civil service, or by any department, bureau, com- 
mission, or office thereof, or by any county, municipality, 
township, or school district within the commonwealth, shall 
in time of war or contemplated war enlist, enroll, or be draft- 
ed in the military or naval service of the United States, or 
any branch of unit thereof, he shall not be deemed or held 
to have thereby resigned from or abandoned his said office 
or enxployment nor shall he be removable therefrom during 
the period of his service, but the duties of his said office or 
emplojonent shall, if there is no other person authorized by 
law to perform the powers and duties of such officer or em- 
ploye during said period, be performed by a substitute, who 
shall be appointed by the sam^ authority who appointed 
such officer or employe, if such authority shall deem the em- 
ployment of such substitute necessary." 

The act of March 22, 1917, P. L. 11, No. 6, provides: 
"That whenever, by reason of the absence, incapacity, or in- 
ability of the head or chief of any of the departments of the 
state government to perform the duties of his office, or when- 
ever a vacancy in the office of the head or chief of any of the 
departments of the state government occurs, the duties of 
the head or chief of such department shall be performed by 
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the deputy, chief derk, or other person next in authority, 
until such disability is renwved or the vacancy filled." 

You were, at the time of the enlistn^nt of Major Groome 
in the military service of the United States, deputy superin- 
tendent of state police and, in his absence, the duties of said 
office are, by this act, directed to be performed by you as 
deputy. In view of the fact that in the department of state 
police there is a person authorized by law to perform the 
powers and duties of the superintendent during his absence 
in the military service of the United State, there is no ne- 
cessity for the appointment by the governor of a substitute, 
as you have, by virtue of the act of March 22, 1917, full 
authority to perform all the duties of the superintendent 
during his absence in the military service. 

The act of July 25, 1917, P. L. 1201, No. 415, provides as 
follows: . i 

"Section 1. Be it enacted, etc., That when a vacancy oc- 
curs, by death or otherwise, in the head or chief of any of 
the departments of the state government, the duties there- 
of devolve upon and are discharged by the deputy, chief 
clerk, or person next in authority, for a period of one month 
or more, such deputy, chief clerk, or other person next in 
authority, shall be paid an amount, over and above his reg- 
ular salary, that shall equalize it with the salary provided 
by law to be paid to the head or chief of such department 
for and during the time he has performed the duties of head 
or chief of such department. 

"Section 2. That the provisions of § 1 of this act shall 
apply to, and in behalf of all deputies, chief clerks, or other 
persons next in authority, who are performing or who have 
perform>3d the duties of the heads or chiefs of any depart- 
ment of the state government, within the year 1917, for a 
period of one month or more, the head or chief places in such 
department being vacant from any cause whatsoever. 

"Section 3. The payments herein provided for shall be 
made by the state treasurer upon warrants drawn by the 
auditor general; and there is hereby appropriated the sum 
of $3,100, or so much thereof as may be necessary, for pay- 
ment of the amount accrued to June 1, 1917 ; thereafter said 
payments to be miade out of any unused moneys hereafter 
appropriated for the salary of the head or chief of any de- 
partmient whose office m^y become vacant." 

The act of June 7, 1917, before mentioned, specifically pro- 
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vides that Major Groome, by his enlistment in the United 
States service, shall not be deemjed or held to have thereby 
resigned from or abandoned his office. He is, howevw, ab- 
sent in the military service of the United States and during 
such service cannot perform the duties of the office of super- 
intendent of state police, and is not entitled to receive tiie 
salary or emoluments of said diice as long as he is in said 
service and not able to perform the duties of his office. The 
act (§ 3) specifically provides : 

""No payment shall be made under the provisions of this 
act to any officer or employe enlisting, enrolling, or drafted, 
as aforesaid, and so m^ch of the salary or wages of sudi 
officer or employe as is not paid, under the provisions of this 
act, to his dependents and his substitute, shall be recovered 
back into the fund from which said salary or wages is paid." 

The question to be determined is, therefore, whether a 
vacancy has occurred in the office of superintendent of state 
police within the meaning of the act of July 25, 1917. 

Under the pmvisions of the act of June 7, 1917, supra, the 
superintendent has not resigned, and cannot be held to have 
resigned or abandoned his office, but, on the other hand, as 
long as he is in the federal service and not performing the 
duties of his office he is not entitled to the salary thereof 
and cannot be held to be the actual incumbent of the office, 
lawfully entitled to its salary or emoluments. 

In the (iase of Com. ex rel. v. McAfee, 232 Pa. 36, the Su- 
preme Court held that "the word 'vacancy' as aM)lied to an 
office has no technical meaning. An existing office without 
an incumbent is vacant. There is no basis for the distinction 
or otherwise." 

"An existing office without an incumbent is vacant." State 
V. Blakemore, 15 S. W. 960 (Mo). 

"A vacancy in office means that the office is empty ; that is, 
without an incumbent who has a right to exercise its func- 
tions and take its fees or emoluments." State v. Ware, 10 
Pac. 885, p. 883 (Ore.) ; In re Lewensohn, 98 Fed. 576. 

The purpose of the act of July 25, 1917, was evidently to 
provide that the deputy, chief clerk or other person in 
authority, who performed the duties of the head of the de- 
partment whenever there was no incumbent acting as head 
of the department would have received had he been the in- 
cumbent of the office. 

A quasi vacancy certainly exists in the offlice of superin- 
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tendait of state police, for as long as Major Groome is ab- 
8&it from duty in the service of the United States, although 
he nuay not be held to have resigned or abandoned his posi- 
tion, he is not entitled to the salary or emoluments of the 
office and cannot be held to be holding or exerdsing said 
diice. The purpose of the act of June 7, 1917, was evidently 
twofold. It was, first, to provide for the dependents of 
officers and employes enlisting in the military or naval ser- 
vice of the United States, and second, to secure to such 
officers and employes a return of their office or aTiplo3rment 
upon the determination of their federal service. Their in- 
cumbency of their respective offices is certainly so far in 
abeyance that no violence to the language of the act will be 
done by holding that a vacancy exists in the office so long 
as they are in the federal service of the United States. 

You are therefore advised that as long as you are acting 
superintendent of state police and performing the duties of 
said office, during the absence in the military service of the 
superintendent. Major Groome, you are entitled to the 
salary allowed the superintendent of state police by law. 



Fish Warden. 

Constitutional law — Eligibility of mfember of legislature 
for office of fish wtoden— Acts of May 15, 1874, P. L. 186, 
and May 1, 1909, P. L. 353— Art. 11, Sec. 6, Constitution 
(Pa.). — Fish laws. 

A member of the legislature cannot be appointed a salaried fish 
warden. 

Request of Hon. Nathan R. Buller, Cwmmssioner of Fish- 
eries, for opinion. 

KUN, Deputy Attorney-General, July 25, 1917.— This de- 
partment is in receipt of your communication of the 12tii 
inst, asking, substantially, whether a member of the legis- 
lature is eligible for appointment as a fish warden, by which 
I infer is meant a salaried fish warden. 

The answer to this question depends upon whether a fish 
warden is a "civil office under this commonwealth" within 
the meaning of Art. 11, Sec. 6, of the constitution, which 
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provides: "No senator or representative shall, during the 
timie for which he shall have been elected, be appointed to 
any civil office under this commionwealth," or within the 
meaning of § 15 of the act of May 15, 1874, P. L. 186, which 
provides that: "No senator or representative shall, during 
the timie for which he shall been elected, be appointed to any 
civil office under this commonwealth ; and no member of con- 
gress or other person holding any office, except of attomey- 
at-law or in the militia under the United States or this com- 
monwealth, shall be a member of either house during his con- 
tinuance in office. They shall receive no other compensa- 
tion, fees or perquisites of office for their service from any 
sources, nor hold any other office of profit under the United 
States, this state or any other state." 

The meaning of the term "civil office" has been much dis- 
cussed and the law is now settled that the words import the 
idea of tenure, duration, fees, emoluments and the exercise of 
somte sovereign power of the state. 

As was said by Attorney-General Carson in an opinion 
holding that a member of the legislature might act. as an 
attorney for the factory inspector, reported in 28 Pa. C. C. 
369: "It involves the idea of tenure, duration, fees, the 
emolunxents and powers, as well as that of duty, and it im- 
plies an authority to exercise some portion of the sovereign 
power of the state either in making, administering or exe- 
cuting the laws." 

Practically the same definition was given by Attorney- 
General Bell in an opinion reported in 39 Pa. C. C. 441, hold- 
ing that a watershed inspector wlas not a civil officer. 

Opinion p. 441: "Concurring in the views expressed in 
these opinions, elaboration is unnecessary, suffice it to say 
that there is a legal difference between an 'officer,' or one 
who holds such a 'civil office' as is referred to in the section 
quoted, and an employe. Incident to, and involved in the hold- 
ing of such an office, is the idea of tenure, duration, fees, 
emoluments and the exercise of certain rights, powers and 
duties — a portion of the sovereign power of the state— in 
making, interpreting or administering the laws of the 
state." 

Tested by the foregoing rule, it is quite clear that fish 
wardens are civil officers under the commonwealth. 

Section 29 of the act of May 1, 1909, P. L. 353, providing 
for fish wardens, authorizes their appointment by the qom- 
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mjissioners of fisheries, with the advice and consent of the 
board of fishery commission. The wardens are to hold their 
office during the pleasure of the commissioner of fisheries. 
Their salary is fixed by the act of May 1, 1907 $75 a month 
and their powers and duties are expressly enumerated at 
length by the statute. They may investigate all offenses 
against the fish law, they may search, without warrant, re- 
ceptacles suspected of containing fish, and may take all 
action necessary for the proper execution and enforcement 
of the laws relating to fish. 

. It thus appears that a fish warden has a tenure of office, in- 
definite, it is true, but nevertheless a tenure. The fact that 
no fixed term is attached to the office is imimaterial. Evans 
V. Luzerne County, 54 Pa. Super. Ct. 44. He is paid by the 
state a com'pensation expressly fixed by law and many of 
his powers are expressly prescribed by statute, and are all 
designed for the administration and execution of the laws. 

Specifically answering the question raised by your inquiry, 
you are advised that a member of the legislature cannot be 
appointed as a salaried fish warden. 



Brady's Nomination. 



Election law — Nomination petition — Fraudulent signa- 
tures. 

B.'s petition for nomination as member of the legislature was signed 
by one hundred and twelve. There was proof that twelve names had 
not been signed by the parties themselves and that one signer was not 
a resident of the district. This left ninety-nine valid signatures in- 
stead of the required one hundred, and the nomination petition was 
declared invalid. 

Objections to nomination petition of Frank X. Brady as a 
candidate for representative in the general assembly from 
the tenth district of Philadelphia county. C. P. Dauphin 
Co. June T., 1918, No. 242. 

A. G. Holland Twibill, for objections. 

HENRY, P. J., 52d Judicial District, specially presiding, 
April 22, 1918. — ^The petition to have the name of Frank X. 



Digitized by VjOOQIC 



Ib6 DAUPHIN COUNTY REPORTS VOL. 21 

Stoner's Executor v. Stoner's Heirs 

Brady printed on the official ballot as a candidate for the 
office of representative in the general assembly, for the pri- 
mary election to be held on Tuesday, May 21, 1918, is attack- 
ed in tiiis proceeding. 

Sub-division (d) of § 8 of the act of July 12, 1913, P. L. 
719, provides that nomination petitions of candidates for the 
offic^ of member of the said house of representatives shall be 
signed by at least one hundred qualified electors. 

There are one hundred and twelve names on this nomina- 
tion petition, and the representative district with respect to 
which the name of Frank X. Brady is presented is the tenth 
of Philadelphia county. 

The evidence in support of the specified ground of objec- 
tion establishes that twelve of the signatures to the petition 
were not signed by the parties whose names appear thereon 
and that one of the signers is not a resident of the Tenth re- 
presentative district of Philadelphia county, leaving ninety- 
nine valid signatures. 

Two additional signatures were proven spurious, but these 
were not specifically referred to in the objecting petition. 

The said Frank X. Brady was served with personal notice 
of this proceeding and the order of the court fixing the time 
and place of hearing. 

The nomination petition not having the requisite number 
of signatures of electors of the Tenth representative dis- 
trict of Philadelphia county, the prayer of the objecting peti- 
tioners must be allowed. 

And now, to wit, April 22, 1918, the said nomination peti- 
tion of Frank X. Brady is hereby declared invalid and set 
aside and the prothonotary is directed to certify this judg- 
ment to the secretary of the commonwealth. 



Stoner's Executor v. Stoner's Heirs. 

Practice — Foreign atttachment — ^Process against party 
deceased. 

A foreign attachment may issue only against a living person; and 
may not issue to collect the debt of a party who is deceased. 

iMotion to quash writ of foreign attachment. C. P, 
Dauphin Ck). June T., 1916, No. 67, 
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Job J. C!onklin, for writ; Wm. M. Hain, contra. 

HENRY, P. J., 52d Judicial Dist., specially presiding, 
April 29, 1918. — From the affidavit of claim, answering the 
rule granted in this foreign attachment, it appears that the 
attachment is issued upon a note given by Herman Stoner, 
now deceased ; that the purpose of ^e attachment is to reach 
the interest of Herman Stoner in a dower charge. The de- 
fendants move to quash the attachment, assigning as rea- 
sons that the debt being that of Herman Stoner it cannot be 
charged against or collectible from his widow and heir; and 
that a foreign atttachment will not lie against a party who 
is deceased, or his estate. 

East Bangor C!onsolidated Slate Co. v. Badger, 250 Pa. 
422, is conclusive of the proposition that a foreign attach- 
ment may only issue against a living person, and therefore 
may not issue to collect the debt of a party who is deceased. 
The authorities submitted by the plaintiff are to the effect 
that the interest of a living person in the estate of one who 
is deceased may be attached, which is quite a different ques- 
tion from that now before us. There is no authority for the 
proceeding and the writ must be quashed. 

And now, to wit, April 29, 1918, the writ of foreign attach- 
ment issued in the above entitled case is hereby quashed, at 
the cost of the plaintiff. 



Commonwealth v. Tioga Building & Loan Association. 



Building and loan association — ^Doing business exclusively 
in Pennsylvania — ^Payment of state examination expenses — 
Acts of Feb. 11, 1895, P. L. 4, and May 29, 1901, P. L. 345. 

A building and loan association is not doing business in another state 
by accepting mortgages on property in that state, and cannot be held 
not to be doing business exclusively within this state. 

The T. building and loan association in two instances took bonds 
from resident borrowers for loans which were secured by mortgages on 
real estate in New Jersey; all other acts relating to loans were done 
in Pennsylvania. Held, that such association was not liable for ex- 
penses incurred by the commissioner of banking in examining into 
its c<mdition, under § 4, act of 1901, P. L. 345, excepting associations 
doing busxBesB exclireively in Pennsylvania. 
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Assumpsit. C. P. Dauphin Co. Ooramonwealth docket, 
1917, No. 181. 

Francis Shunk Brown, Attorney-General, for comimon- 
wealth. 

Wm. T. Aldrich, Jr., and Beidleman & Hull, for defendant. 

KUNKEL, P. J., March 13, 1918.— Trial by jury has been 
waived in this case pursuant to the provisions of the act of 
April 22, 1874, P. L. 109. The facts appear in the plaintiff's 
statement and in the agreement filed by the parties. The 
action is brought by the commonwealth against the defend- 
ant comt)any for the purpose of recovering the expenses in- 
curred by the commissioner of banking in examining into 
its condition and affairs. Section 4 of the act of Feb. 11, 
1895, P. L. 4, amended May 29, 1901, P. L. 345, directs that 
such expenses shall be paid by all corporations subject to 
the supervision of the banking department "except building 
and loan associations doing business exclusively within this 
state." For this purpose it further provides that the cor- 
porations shall make certain annual payments into the state 
treasury, but "that nothing herein contained shall impose 
upon building and loan associations doing business exclusively 
within this state the payment of any sum or sums of money 
whatsoever." 

The single question presented is whether under the agreed 
facts the defendant company was doing business exclusively 
within this state, so as to fall within the exempting pro- 
visions of the act. The commonwealth claims that the de- 
fendant was doing business in New Jersey, because in two 
instances the bonds of resident borrowers *taken for loans 
made by it wiere secured by mortgages on real estate situate 
in that state, although every other act relating to the loans 
was done in this state, and that it was not therefore doing 
business exclusively within this state. The question is rul- 
ed by People's Building and Loan Assn. v. Berlin, 201 Pa. 1. 
There it was held that a foreign corporation whose loan was 
secured by a mortgage on property in this state was not be- 
cause of that fact doing business here. It follows that the 
defendant company was not doing business in the state of 
New Jersey by accepting the mortgages on property in that 
state, and cannot be held not to be doing business exclusively 
within this state. Aside from the transaction respecting 
the loans referred to, it appears that the defendant is, and 
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has been doing business in this state and not elsewhere, 
which we understand to be the meaning of the phrase "doing 
business exclusively within this state" as used in the act. 
It is thus expressly exempted from liability for the claim 
here sought to be enforced. 

Wherefore judgment is directed to be entered against the 
comlmonwealth and in favor of the defendant unless except- 
ions be filed within the time limited by law. 



Motter V. Stephenson, Administratrix of Marquart, 
Deceased. 

Costs^Liability of administrator suing for individual 
benefit — ^Decedent's estate. 

Wh^re the administratrix of an estate, made defendant in an issue 
framed, makes a claim not for the benefit of the estate but to collect 
what she claims as an heir as her share of the proceeds of a certain 
life policy, or of satisfying her desire to prevent the plaintiff from 
receiving tfie same (the other heirs refusing to take part in the litiga- 
tion, no creditors being interested, and her attorney agreeing with 
her to pay the costs in case of failure to recover), and the verdict is 
adverse, such administratrix is personally liable for the costs. 

Rule to show cause. C. P. Dauphin Co. Jan. T., 1915, No. 
632. Execution Docket, 1917, No. 42. 

W. J. Carter, for plaintiff. 

Wolfe & Bailey and W. L. Loeser, for defendant. 

KUNKEL, P. J., Feb. 13, 1918.— This is a rule to show 
cause why the levy made by the plaintiff upon the defend- 
ant's individual property for the costs arising out of the liti- 
gation between them should not be set aside and the writ 
of execution quashed. The plaintiff claimed the proceeds of 
a life insurance policy as assignee of the decedent, while the 
defendant claimed as his administratrix. An issue to de- 
termine the right to the same was framed which was tried 
twice before a jury, the first trial resulting in a disagree- 
ment, and the second in a verdict for the plaintiff. The 
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question comes before us on a rule and the answer thereto. 
The averments in the answer not being denied must be taken 
to be true. 

It appears that the defendant claimed the proceeds of the 
life insurance policy against the objection and advice of the 
other heirs of the estate ; that she entered into agreement 
with an attorney to prosecute the claimi for fifty per cent, of 
the amount recovered, with the stipulation that the attorney 
• would pay the costs if she failed ; that although she was ad- 
vised that a recovery was doubtful, she took but letters of 
administration upon the estate for the purpose of prosecut- 
ing the claim stating that she "would not let that woman 
(referring to the plaintiff) have that money." She receiv- 
ed, as administratrix, into her possession, $250 in money be- 
longing to the decedent. It does not appear that there were 
creditors of the estate whose rights made it necessary for 
the administratrix to attempt to enforce the claim. Her 
brother, who was both a creditor and heir, advised against 
the litigation and refused to take any part in it. 

The inference is fairly warranted from the circumstances, 
that the defendant made the claim not for the benefit of the 
estate which she represented as administratrix, but for the 
purpose of securing what she claimed as an heir was her de- 
sire to prevent the plaintiff from receiving them. The 
litigation was instituted rather in her own interest than in 
the interest of the estate. We see no reason to relieve her 
from personal liability for the costs of the litigation which 
she undertook principally for her own benefit and with the 
understanding that she would have recourse to her attorney 
for the costs if she failed to recover. We think the case 
falls within the doctrine of Show v. Conway, 7 Pa. 136, and 
Pennypacker's App^^-al, 57 Pa. 114. 

Accordingly the rule to quash the writ of execution is dis- 
charged. 
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Employment of Minors. 

Boys under fourteen distributing merchandise — Child 
Labor Law of May 13, 1915. 

Under the Child Labor Law of May 13, 1915, P. L. 286, boys under 
fourteen years of age may not be employed to distribute merchandise 
on the streets or other public places. 

Section 7 of the act is not a proviso to section 2, nor can it be con- 
strued as be^ng intended as such in its nature so as to effect an ex- 
ception from the general inhibition of section 2 against the employ- 
ment of minors under fourteen years of age. 

Attomey-General's Department. Opinion to Hon. Lew 
R. Palmer, Acting Commissioner of Labor and Industry. 

BROWN, Att'y-Gen., Sept. 24, 1918.— There was duly re- 
ceived your communication of the 3rd inst., requesting an 
opinion as to whether a male minor over twelve years of 
age may lawfully "be employed to distribute merchandise," 
pursuant to the provisions of section 7 of the Act of May 
13, 1915, P. L. 286, known as the Child Labor Law. 

In reply thereto, you are respectfully advised as follows: 
Section 2 of said act reads as follows: "No minor under 
fourteen years of age shall be employed or permitted to 
work in, about, or in connection with, any establishment 
or in any occupation." 

Subsequent sections of the act further regulate and limit 
the right to employ minors, prescribing the hours and other 
conditions of their lawful employment. Section 5 enumer- 
ates various occupations forbidden to miinors under sixteen 
and eighteen years of age respectively, and to minors of any 
age. Section 6 forbids the employment of any minor at 
certain work during certain prescribed hours. Section 7 
provides as follows: "No male minor under twelve years 
of age, and no female minor, shall distribute, sell, expose 
or offer for sale any newspaper, magazine, periodical or 
other publication, or any article of merchandise of any sort, 
in any street or public place. No male minor under four- 
ten years of age, and no female minor, shall be suffered, 
employed or permitted to work at any time as a scavenger, 
bootblack, or in any other trade or occupation performed in 
any street or public place. No male minor under sixteen 
years of age, and no female minor, shall engage in any oc- 
cupation mentioned in this section before six o'clock in the 
morning or after eight o'clock in the evening of any day." 

The inquiry submitted by you turns upon the question 
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whether it was intended by section 7 that any occupation 
therein named is, by virtue of its provisions, to be deemed 
as an exception from the provision of section 2, which inter- 
dicts the employmient of minors under fourteen years of 
age in " any establishmient or in any occupation." A care- 
ful reading of the whole act leads to the conclusion that 
such is not its true construction. Section 2 inhibits the 
employment of minors under fourteen years of age. The 
purpose of section 7 it to prevent miale manors under the 
ages therein mentioned, and all female minors, from work- 
ing in any way on the streets or in other like public places 
at the occupations therein named. It is a matter of conmion 
knowledge and every-day observation that boys ply certain 
street trades on their own account, working for themselves 
and in the employ of no one. The object of section 7 is to 
regulate that type and class of labor, and to safeguard male 
minors of tender years, and all female minors, against the 
perils that may attend it, by prescribing the minimum per- 
missible age of mjale minors engaging therein and prohibit- 
ing female minors therefrom entirely. As pointed out in 
an opinion of this department to the Director of Industrial 
Education, under date of Jan. 3, 1916, the duty of enforcing 
this provision of the act addresses itself strongly to the 
several municipal authorities of the State. 

It would place a peculiar and unreasonable interpretation 
on the act to hold that it would be unlawful for a storekeeper 
to employ a male minor under fourteen years to sell or other- 
wise handle merchandise in his store, which it would un- 
questionably be, but that it would be, by virtue of section 
7, lawful for him to send such boy out on the street to sell 
or distribute it. It may also be noted that the act requires 
employment certificates only in the case of the em^ployment 
of minors betw:een fourteen and sixteen years of age, as 
appears from the provisions of section 11, and, hence, to hold 
that a minor under fourteen may lawfully be employed to 
distribute merchandise on the street would present the 
further anomiaJy that doing his employment thereat be- 
tween the ages of twelve and fourteen years, no such certi- 
ficate is requirable, but that, on his attaining the age of 
fourteen, one wlould become necessary. 

Section 7 of the said act is not in form a proviso to sec- 
tion 2, nor can it be construed as being intended as such in 
its nature so as to effect an exception from the general in- 
hibition of section 2 against the employment of minors un- 
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der fourteen years of age. You are, therefore, advised that 
it would not be lawful under said act to en^loy a male minor 
under fourteen, years of age to distribute merchandise on 
the streets or other public places. 



Registration of Nurses. 



State Board of Examiners for Registration of Nurses — 
Qualification of nurses' training schools — ^Publication of list 
of approved schools — ^Discretion to withhold approval — ^Act 
of June 4, 1915. 

By the Act of June 4, 1915, § 7, P. L. 809, the Pennsylvania State 
Board of Examiners for Registration of Nurses is not given general 
supervisory power or authority over the various hospitSs and train- 
ing schools for nurses in the Commonwealth. Its specific duty is 
to examine applicants for registration as nurses to see if they are 
qualified to be registered nurses in this State. In connection with 
tihat duty the board is required to prepare and make a report for 
public distribution, at intervals regulated by the by-laws of the board, 
of all training schools that are approved by the board as possessing 
the necessary requirements for giving a public-nurse a full and ade- 
quate course of instruction, and, in connection therewith, the neces- 
sary standards in living, working and educational conditions. 

A hospital is not bound to adopt the suggestions of the State 
Board, but if they are not adopted or complied with, the board, in the 
exercise of its discretion, may refuse to approve it as a training 
sdiool possessing the necessary requirements. 

Attorney-General's Department. Opinion to Dr. Albert 
E. Blackburn, Secretary, Pennsylvania State Board of Ex- 
aminers for Registration of Nurses. 

KELLER, Dep. Att'y-Gen., April 12, 1918.— This depart- 
ment is in receipt of your favor of the 5th. instant, enclos- 
ing copy of certain complaints made relative to the West 
Philadelphia Hospital for Women, of Philadelphia, the reply 
of the hospital thereto, and the recommendations and sug- 
gestions which the board proposes to make to the hospital. 
You ask the Attorney-General for his approval or sugges- 
tions in the matter. 

I beg to advise you that the Pennsylvania State Board of 
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Examiners for Registration of Nurses is not given general 
supervisory power or authority over the various hospitals 
and training schools for nurses in the Com)nv)nwealth. Its 
specific duty is to examine applicants for registration as 
nurses to see if they are qualified to be registered nurses in 
this State. In connection with that duty, the board is re- 
quired to prepare and make a report for public distribution, 
at intervals regulated by the by-laws of the board, of all 
training schools that are approved by the board as possess- 
ing the necessary requirements for giving a pupil-nurse a 
full and adequate course of instruction. 

In addition, it is made the duty of the State Educational 
Director of Training Schools for Nurses, under the direction 
of the board, to assist in maintaining the necesary standards 
in the living, working and educational conditions of train- 
ing school for nurses. In other words, the board, through 
its appointed State Educational Director of Training Schools 
for Nurses, has a right to investigate the living, working 
and educational conditions of training schools and see that 
they conform' to the necessary standards adopted by the 
board, and approved as forming part of the necessary re- 
quirements for giving a pupil-nurse a full and adequate 
course of instruction. Any suggestions along these lines, 
as limited in section 7 of the Act of June 4, 1915, P. L. 809, 
may be given by the board. They should not be arbitrary 
and should be limited strictly to the matters referred to in 
the act, viz., the necessary requirements for giving a pupil- 
nurse a full and adequate course of instruction, and, in con- 
nection therewith, the necessary standards in the living, 
wtorking and educational conditions of training schools for 
nurses. 

A hospital is not hound to adopt your suggestion. On the 
other hand, if they are not adopted or comt)lied with, the 
board, in the exercise of its discretion, may refuse to ap- 
prove it as a training school possessing the necessary re- 
quirements for giving a pupil-nurse a full and adequate 
course of instruction. 

Your recommendations should be carefully gone over and 
limited strictly to the matters referred to in the act. Gen- 
eral matters of policy, in so far as they do not lower the 
standards in the living, working and educational conditions 
of training schools, do not come within the province of your 
board. On the other hand, if conditions in a training school 
are such as to interfere with or prevent the school giving 
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a pupil-nurse a full and adequate course of instruction — 
and this includes the maintenance of tiie necessiiry stand- 
ards in its living, working and educational conditions — 
then it is tiie duty of your board not to approve the train- 
ing school. You are justified in pointing out defects in 
these matters, the remedying of which will pennit the 
granting of your approval. 

This department cannot specifically advise you whether 
the reconunendations which you have submitted ai-e pi-oper 
or not. It can only point out the limits of your duties and 
authority, so that such recommendations or suggestions as 
you miay make will be strictly within those limits. 



Commercial Feeding-Stuffs. 



Pure food laws — Concentrated com^nercial feeding-stuffs 
— Animal food containing peanut hulls — ^Act of May 3, 
1909. 

Under section 3 of the Act of May 3, 1909, P. L. 395 regulating the 
Bale of concentrated commercial feeding-stuffs and of condimental 
stock and poultry food, peanut meal or peanut oil meal containing 
peanut hulls cannot be legally sold in Pennsylvania as a commercial 
food for domestic animals. 

Attoniey-Generars Department. Opinion to Mr. James 
W. Kellogg, Chief Chemist, Department of Agriculture. 

HARGEST, Dep. Att'y-Gen., March 30, 1918.— Your 
favor of the 20th. inst. is at hand. You ask to be advised 
whether peanut meal or peanut oil meal, wjiich contains 
varying proportions of peanut hulls, can be sold as a com- 
mercial food for domestic animals in this Commonwealth. 

I understand that your inquiry is made because certain 
manufacturers and importers are placing upon the mai'ket 
peanut meal or peanut oil nveal, which contains peanut hulls 
in proportions varying from 11 per cent, in the higher 
grades to 34 per cent, in the inferior grades, and desire to 
sell theso products in this state. 

Section 2 of the Act of May 3, 1909, P. L. 395, regulating 
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the sale of concentrated commiercial feeding-stuffs and of 
condimental stock and poultry food, provides, in part, as 
follows: - 

"The term 'concentrated commercial feeding-stuff,' as 
used in this act, shall include cotton-seed meals, cotton-seed 
feeds, linseed moeals, gluten meals, gluten feeds, pea meals, 
bean meals, peanut meals, cocoanut mteals," etc. 

Section 3 provides, in part: 

•*No foreign mineral substance, or substances injurious 
to the health of domestic animals, nor oat hulls, ground 
corn-cobs, flax plant refuse, elevator chaff, cotton-seed hulls, 
ground corn-stalks, rice hulls, peanut hulls, weed seeds or 
other similar adulterants, shall be mixed with any feeding- 
stuflf sold, offered or exposed for sale in this state." 

Then follows the proviso: "That any feeding-stuff , the 
crude fibre content of which does not exceed 9 per centum, 
that may be found, upon analysis, to contain either oat hulls, 
flax plant refuse, elevator chaff, cotton-seed hulls, ground 
corn-stalks, or all of these ingredients, shall not be con- 
sidered adulterated with oat hulls, flax plant refuse, eleva- 
tor chaff, cotton-seed hulls or ground corn-stalks, within the 
meaning of this act." 

Another proviso permits the grinding of com feeds with 
corn-stalks so that the fibre contents shall not exceed 9 per 
cent. 

It will be noticed that the proviso above quoted does not 
alter the probibition against any amount of rice hulls, pea- 
nut hulls and weed seeds. The other fibres are permitted 
in proportions not exceeding 9 per cent. 

I am advised that the history of this legislation shows 
that this prohibition against rice hulls, peanut hulls and 
wJeed seeds was deliberately made by the legislature. This 
act of assembly, as originally introduced, did not permit 
any of the prohibited substances mentioned in section 3 in 
any proportion. After full hearing, the proviso permitting 
9 per cent, of oat hulls, flax plant refuse, elevator chaff, 
cotton-seed hulls and ground corn-stalks was inserted, and 
"rice hulls, peanut hulls and weed seeds" was designedly 
omitted from the proviso permjitting 9 per cent, of such 
fibres. 

I am, therefore, of opinion that peanut meal or peanut 
oil meal containing peanut hulls cannot be legally sold in 
Pennsylvania. 
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National banks — Right to engage in trust business — ^Act 
of Congress of Dec. 23, 1913— Acts of April 29, 1874, and 
May 9, 1889. 

National banks in Pennsylvania, having a paid-up capital of at 
least $125,000, may after permit obtained from the Federal Reserve 
Board, as provided by the Act of Congress approved Dec. 23, 1913, 
Comp. Stat, 1916, §§ 9785, 9784, obtain the right to act as executor, 
trustee, etc., upon complying with the requirements of the act of 
May 9, 1889, P. L. 159, amending the 29th. section of the General Cor- 
poration Act of April 29, 1874, P. L. 73. 

National banks — State regulation of their trust business 
— Courts— Comimissioner of Banking — ^Acts of Feb. 11, 
1895, and June 7, 1907. 

National banks in this state, desiring to exercise any of the powers 
of a trust company, do so subject to state regulations; hence, under 
the Act of Feb. 11, 1895, P. L. 4, the Commissioner of Banking must 
examine them as to their trust business, including their accounts as 
assignee, executor and administrator, to ascertain that the laws of 
this state relative to such acts are complied with. 

The courts of this state are empowered by the Act of June 7, 1907, 
P. L. 454, to direct the Commissioner of Banking to make examina- 
tion of companies appointed assignee, receiver, guardian, executor, 
administrator, or to execute any trust whatever, and any national 
bank so appointed would necessarily be subject to the same provision. 

Attorney-General's Department. Opinion to Hon. Daniel 
F. Lafean, Con^missioner of Banking. 

KUN, Dep. Att'y-Gen., June 26, 1918.— In answer to your 
inquiry of the 10th. inst., asking to be advised as to the 
status of national banks in this state in relation to their 
right to act as executor, trustee, administrator, etc., I beg 
to advise you as follows: 

Section 11 (k) of the Act of Congress approved Dec. 23, 
1913, establishing the Federal Reserve Board (38 Stat, at 
L., 251-262, ch. 6, Com. Stat, 1916, §§ 9785, 9794), gives 
to that board authority "to grant by special permit to 
national banks applying therefor, when not in contravention 
of state or local law, the right to act as trustee, executor, 
administrator, or registrar of stocks and bonds, under such 
rules and regulation as the said board may prescribe." The 
constitutionality of this provision was upheld by the Sup- 
reme Court of the United States in the case of First Nation- 
al Bank of Bay City v. Fellows, 244 U.. S. 416. 
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Mr. Chief Justice White, who delivered the opinion of 
the court, however emphasized the limitation in the act that 
the si>ecial permit may be granted only "when not in con- 
travention of state or local law," as expressly stated there- 
in, and, in addition, on general principle. The significant 
expresion of the learned Chief Justice on this point appears 
on page 738 of Advance Opinions, Aug. 1, 1917, as follows: 
"Of course, as the general subject of regulatting the char- 
acter of but>iness just refeiied to is peculiarly within state 
administrative control, state regulations for the conduct of 
such business, if not discriminatory or so unreasonable as to 
justify the conclusion that they necessarily would so 
operate, would be controlling upon banks chartered by Con- 
gress, when they came, in virtue of authority conferred upon 
them by Congress, to exert such particular powers." 

It seems to m}e, therefore, that the rationale of the opin- 
ion of the Supreme Court of the United States is this : Con- 
gress was constitutionally empowered to vest in the Fed- 
eral Reserve Board authority to grant by special permit to 
national banks the right to act as trustee, executor, admin- 
istrator, registrar of stocks and bonds, but such banks de- 
siring to exercise these particular powers, or any of them,, 
are subject to, and must comply with, state regulations for 
the conduct of any such business required of domestic cor- 
porations exercising the same powers. 

The Act of May 9, 1889, P. L. 159, which amends the 29th. 
section of the General Corporation Act of April 29, 1874, P. 
L. 73, and which further regulates and confers additional 
powers on all corporations then or thereafter incorporated, 
including, inter alia, power to act as trustee, executor, ad- 
ministrator, registrar of stocks and bonds, enacts in the 
amended section 29, clause 1, paragraph 13, as follows: 
". . . Provided, however, before exercising any of the 
powers hereby conferred, each such corporation shall 
have a paid- up capital of not less that $125,000, an af- 
fidavit of which fact, made by the treasurer thereof, shall 
be filed in the office of the Secretary of the Commonwealth, 
and each such company, heretofore or hereafter incorpor- 
ated, shall file in the office of the Secretary of the Common- 
wealth a certificate of its acceptance hereof, made by formal 
resolution adopted at a regular or called nxeeting of the 
directors, trustees, managers or other proper officers there- 
of and certified under the corporate seal of such company, 
and a copy of such affidavit and such resolution, certified un- 
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der the seal of the office of the Secretary of the Conftnon- 
wealth, shall be evidence of compliance with the require- 
ments hereof." 

It follows that national banks in this state, having a paid- 
up capital of less that $125,000, cannot exercise any of the 
said additional powers. Those having a paid-up capital of 
at least that sum may so act, after permit obtained from the 
Federal Reserve Board, by complying with the statute of 
this state just quoted requiring the filing of the affidavit 
with the Secretary of the Commonwealth, referred to, etc. 

National banks exercising said additional powers are also 
subject to the following additional provisions of the same 
Act of 1889: 

"Section 29. Clause II. That whenever such companies 
shall receive and accept the office or appointment of as- 
signees, receiver, guardian, executor, administrator, or to 
be directed to execute any trust whatever, the capital of 
the said company shall be taken and considered as the se- 
curity required by law for the faithful performance of their 
duties as aforesaid, and shall be absolutely liable in case of 
any default whatever. 

"Clause V. The said companies shall keep all trust funds 
and investments separate and apart from the assets of the 
companies, and all investments made by the said comlpanies 
as fiduciaries shall be designated, so that the trust to which 
such investments shall belong shall be clearly known." 

By virtue of those provisions and the duties imposed by 
the Banking Act of Feb. 11, 1895, P. L. 4, with reference 
to, inter alia, trust companies, the Conrniissioner of Bank- 
ing must examine the trust business and funds of companies 
acting as trustee, etc., to see that there is no dereliction or 
default on their part in the execution of their trusts ; that 
such funds are kept separate and apart from their assets 
and are not mingled therewith or otherwise diverted. To 
that limited extent the Commisioner of Banking must also 
examine national banks ; that is, only as to their business, 
including their accounts as assignee, executor and adminis- 
trator, to ascertain that the laws of this state relative to 
such acts are complied with. 

It is also important to point out in this connection that 
the courts of this state have certain powers to direct the Com- 
missioner of Banking to make examinations of companies 
appointed assignee, receiver, guardian, executor, adminis- 
trator, or to execute any trust whatever, and any national 
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bank so appointed would necessarily be subject to the same 
provision. 

Act of June 7, 1907, P. L. 454, provides as foUowB: 
"Clause 4. That whenever any court shall appoint any 
such company assignee, receiver, guardian, executor, admin- 
istrator, or to execute any trust whatever, the said court 
may, in its discretion,or upon the application of any person 
interested, issue under its seal a mandate to the Banking 
Commissioner of Pennsylvania, directing him to forward to 
said court a certified copy of the last report of such institu- 
tion filed in his office,, which said certified copy shall be filed 
at the number and term of said court at which such com- 
pany shall have been approved by said court to act in such 
capacity ; or the said court may, in its discretion, or upon the 
application of any person interested, issue under the seal of 
said court a mandate to the Banking Comnmssioner, requir- 
ing him or one of the bank examiners of the State of Penn- 
sylvania to investigate the affairs and management of the 
com^pany so appointed or approved, who shall report to said 
court the manner in which its investments are made and the 
security afforded to those by and for whom its engagements 
are held, which said report shall be filed of record as herein- 
before provided; and the expense of such investigation, or 
certified copy of the last report so filed in the office of the 
Banking Commissioner of the state and hereby required to 
be furnished to said court, shall be defrayed by the company 
so examined or reported upon : Provided, however, that the 
fees or charges against such company for such certified 
copy from the Banking Commissioner's office shall not ex- 
ceed the sum of one dollar for the first page and fifty cents 
for each additional page: And provided, further, that the 
expense of such special examination as herein authorized 
to be required by said court shall not exceed the compensa- 
tion now allowed by law to the Banking Department for ex- 
amination and report upon such institution : And provided, 
further that no other persons shall be appointed or per- 
mitted to make such examinations." 

The evident intendment of the Act of Congress is not to 
encroach upon the state's right to regulate this character 
of business "peculiarly within state administrative control," 
as indicated in the question of the Supreme Court of the 
United States, but merely to confer upon national banks said 
additional powers, which may be exercised, subject to non- 
discriminating and reasonable state regulations and rules 
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regulating the exercise of the functions conferred, adopted 
under authority of the act by the Reserve Board, as well 
said by the learned Chief Justice, **to the end that 
harmony and concordant exercise of the national and state 
power might result." 



State Forest Lands. 



Leased lands — Liability of building to taxation. 

A building erected on State forest land by a lessee of land leased 
under the Act of March 27, 1913, P. L. 12, which, under the terms of 
the lease, the lessee may remove upon the termination of the lease, 
may be assessed to him as real estate, and is liable to taxation as 
such for county and township purposes. 

Attorney-General's Department. Opinion to Hon. Robert 
S. Conklin, Commissioner of Forestry. 

COLLINS, Dep. Att'y-Gen., March 6, 1918.— There was 
duly received your communication of the 18th. ult., to the 
Attorney-General, relative to tlie liability to taxation of a 
building erected by the lessee on State forest lands, leased 
under the Act of March 27, 1913, P. L. 12. An opinion is 
requested as to whether such a building is liable to be taxed 
for county purposes, either as personalty or realty, and 
whether the building in such case is held in trust by the 
Commonwealth for the use of the lessee of the land who 
erects the building. 

The Act of Feb. 25, 1901, P. L. 11, regulating the ac- 
quisition of forest lands by the State, provides in section 
8 thereof, inter alia, that "all such forestiy resei-vation lands 
shall be exemjpt from taxation from the time of their ac- 
quisition" by the Commonwealth for said purpose. 

By the Act of May 13, 1909, P. L. 744, and that of April 
5, 1905, P. L. Ill, lands acquired by the Commonwealth for 
forest reserves are subject to an annual charge of 2 cents 
an acre for the benefit of the schools in the district, and 2 
cents an acre for the benefit of the roads in the township 
in which the lands are located, payable to the respective 
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districts by the State Treasurer in manner as prescribed 
in said acts. 

The Act of March 27, 1913, P. L. 12, by section 1 thereof, 
provides as follows : "That the Department of Forestry is 
hereby authorized to lease, for a period not exceeding ten 
years, on such terms and conditions as it may consider 
reasonable, to any citizen, church, organization or school 
board of Pennsylvania, such portion of the State forest as 
the department may deem suitable, as a site for temporary 
building to be used by such citizen or family for health and 
recreation, or as a site for church or school purposes." 

Pursuant to and in accordance with the authority given 
it by said Act of 1913, the Department of Forestry has, as 
appears by your said communication, leased various lots of 
State forest lands, on which, in some instances, the lessees 
have erected buildings. These leases are made subject to 
certain restrictions and conditions, as is shown in the form 
of the agreement used accompanying your communication. 
As I understand and interpret the agreement, one of the 
conditions is that the lessee is given the right to remove the 
building or other structure, which he may erect on the 
leased premises, therefrom prior to the expiration of the 
lease or upon its rescission by the department for a breach 
of its terms. In case the building is not so removed, it 
becomes the property of the Commonwealth. It appears 
from your communication that in certain counties the com- 
missioners thereof are proceeding to levy and collect a tax 
on these buildings. 

The relation between the Comtnonwealth and the lessee 
of a tract of State forest land, leased in pursuance of said 
Act of 1913, is that of lessor and lessee. The act itself fixes 
it as snch, and the agreement between the parties is to that 
effect. The Commonwealth cannot be deemed a trustee hold- 
ing in trust, for the use of the lessee, the building which the 
latter may erect on the leased premises. 

As above mentioned, the lease stipulates that the lessee 
may remove his building prior to the expiration of the lease, 
or, in case of a violation of its terms, within a reasonable 
time to be named by the department. It is needless to point 
out that, in the absence of such permission, the building ,on 
the expiration of the lease, wJouId belong to the Common- 
wealth as being part of the real estate. Under said stipu- 
lation permitting its removal, as between the Common- 
'j^realth and the lessee, the building which the latter erects 
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may be regarded as personalty, the ownership of which is 
vested wholly in hinn, subject, of course, to the several re- 
strictions set forth in the agreament. Inasmuch as such 
a building does not belong to any class of personalty tax- 
able under laws of this State, it follows that, if taxable 
at all, it is only so by virtue of being treated as realty for 
the purpose of taxation. 

In my opinion, the question !:ere submitted is governed 
by the case of Bemjs v. Shipe, 1^.6 Pa. Superior Ct. 42. In 
that case a stationary saw-mill erected on leased land, with 
the right on the part of the lessee of the land, who was the 
owner of the mill, to remove the same prior to a fixed date, 
was assessed to the lessee as real estate. The court sus- 
tained this, holding that it was liable to taxation as realty 
for county and township purposes. In the course of the 
opinion, w^ich was delivered by Judge Beaver, it was said : 

"It may be admitted that, as between the owners of the 
land and the owners of the mill, the latter may be regarded 
and treated by them as persona) property, and yet it by no 
means follows that in contemplation of law for other pur- 
poses it is not real estate. Without the express permission 
of the owners of the land to lei ijove the buildings prior to 
a certain date, if nothing whatever had been said in regard 
to them in the original lease, they would doubtless belong 
to the owners of the land at the expiration of the lease, as 
l>eing a part of the real estate, but such pennission does not 
change the physical chai'acter of the property, nor does it 
in any way change its legal status, except as between the 
parties themselves and those claiming under them and as 
to the legal machinery throuq'h v/hich the title of the lessees 
may be transferred to creditors or others who desire to se- 
cure their rights. . . . 

"It can scarely be conceived that the legislature, even 
without such a constitutional provision, should intend to ex- 
empt from taxation a building upon one tract of land, be- 
cause it happened to be erected upon a leasehold, under a 
concession of the right to remove it at the term,ination of 
the lease, and imTX)se a tax upon a precisely similar build- 
ing on an adioininpr tract, becr^use it was erected by the 
owner and yet if the contention of the Appellants is correct, 
that wiould be the inevitable result. 

"We have no doubt that, within the purview of the law 
for the purposes of assessments and taxation, the property, 
assessed to the plaintiffs and upon which the taxes, from the 
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payment of which they seek to escape, have been levied, 
is real estate within the m<eaning of the first paragraph of 
the 4th. section of the Act of April 15, 1834, P. L. 509, and 
this would be so if the words 'mill and manufactories of 
all descriptions' had not been included therein." 

This case was distinguished in Dravo Contracting Co. v. 
Grambling, 45 Pa. Superior Ct. 72, but the principle as stated 
in Bemis v. Shipe, 26 Pa. Superior Ct. 42, was reaifirmed, of 
which case it was said : "In that case, the property assess- 
ed for taxation was a mill situated on leased land. . . . The 
plaintiff in that case also had an estate in land, which was 
distinct and subject to taxation." 

The case of The Mint Realty Co. v. Philadelphia, 13 Dist. 
R. 51S, has not been overlooked. There, land belonging to 
the United States was sold under articles of agreement, and 
upon which land the purchaser under the agreement made 
certain improvemjents. Pending a further conveyance, a 
-tax was assessed on the land itself, which was held invalid 
upon the principle that land from the United States does 
not pass, so long as the deed or patent therefor is withheld. 

I see no such distinction in principle between the case of 
a building located on forest lands leased from the Common- 
wealth and that of Bemis v. Shipe, 26 Pa. Superior Ct. 42, 
as would operate to avoid the application to the former of 
the rule laid down by the court in the latter. It would seem 
inequitable to exempt from taxation purely privately-owned 
intprovements erected on a leasehold from the State while 
subjecting thereto similar im|provements on a like leasehold 
from other parties. The said Act of 1901, exempting forest 
lands from; taxation, was for the benefit of the State, and 
was merely a statutory recognition of the ancient doctrine 
that the state pays no taxes. It would be contrary to its 
true intent and spirit to construe it so as to relieve private 
property form taxation because located on these lands. A 
lessee of forest land has a distinct interest or estate there- 
in. The tax would not be assessed against the land or in- 
terest of the Commonwealth, but soley upon this interest of 
the lessee, together with his improvements in connection 
therewith, whatever they might be. 

Primarily, this question concerns only the owner of a 
building erected on such leased lands and the municipalities 
seeking to collect from him a tax thereon. The interests 
or risrhts of the Commonwealth would or could in no way 
be affected or prejudiced in consequence of this tax. Under 
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a sale of the lessee's property for non-payment of the tax, 
the purchaser thereat would simply take what the lessee 
had, subject to all the conditions and restrictions contained 
in the a^eement between him and the Commonwealth. 
Many local districts have felt the loss of revenue arising 
from the withdrawal from the scope of taxation of the lands 
acquired by the State for forest reserves. The said Acts 
of 1905 and 1900 were passed to relieve this in some 
measure. The Comimonwealth should not be too astute in 
finding a way for private property located on the leased for- 
est lands to escape a taxation such as like property else- 
where bears. If any owner of a building on these lands feels 
aggrieved at the imposition of a tax thereon, the courts are 
open to him to test out his rights relative thereto. No 
duty, however, rests on the Commonwealth or Department 
of Forestry to intervene in his behalf. 

In accordance with the foregoing, I am of the opinion, 
and so advise you, that a building erected on State forest 
lands by a lessee of the land leased under the said Act of 
1913, and which, under the terms of the lease, the lessee 
is given the right to remove from the land upon the termin- 
ation of the lease, may be assessed to him as real estate, 
and is liable to taxation as such for county and township 
purposes, payable by such owner of the building. 



Dog Law. No. 2. 

Conflict of laws — Borough ordinance forbidding discharge 
of firearms — Killing dogs running at large — ^Act of July 11, 
1917. 

Section 18 of the Dog Law of July 11, 1917, P. L. 818, provides: "It 
shaU be the duty of every police officer to kill any dog which does not 
bear a proper licenss tag which is found running at large. In 
section 20 of the same law a penalty upon failure of the officer to 
perform his duty, as above is imposed. Such officer, then, by statutory 
enactment, has certain defined duties which he must perform, and, 
upon failure, he is subjected to a penalty. Therefore, he can and 
may perform his duty as required without violating any municipal 
ordinance or enactment, though such enactment might otherwise 
provide. 

Dog law^ — Meaning of words "running at large" — Act of 
July 11, 1917. 
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The words "running at large," as used in the Act of Juy 11, 1917, 
P. L. 818, apply only to animals found trespassing on the public roads 
and streets, or on the promises of another and away from the owner 
or keeper," animals on the premises of the owner or keeper cannot 
be properly classed as "running at large," as are animals which 
roam, ramble and feed at will without restraint or care 

Do^ law — Licenses to keep dogs — Date when application 
must be made. 

Although the Act of July 11, 1917, P. L. 818, specifically requires 
the owTier of a dog to apply for a license on or before Jan. 15th., it 
is the intention of the act that all dogs over six months old shall be 
licensed, and a penalty is imposed for failure to apply for a license. 

There is contained in t'.e act no express or implied prohibition of the 
granting of licenses upon proper application, and county treasurers 
must continue the issrance of licenses upon application without re- 
gard to the failure of the applicant to make the application on or 
before Jan. 15th.. and the owner, therefore, who failed to make ap- 
plication before that da^e can do so afterw^ards and obtain the neces- 
sary license. 

Attorney-Generars Depiirtment. Opinion to Hon. Charles 
E. Pat-on, Secretary of Agriculture. 

DAUGHERTY, Dep. AttV-Gen., March 11, 1918.— Your 
several communications directed to the Attorney-General, 
d;vi:d M:irch 6th, in which you ask to be advised upon cer- 
tci'^ features of the Dog Law of July 11, 1917, P. L. 818, 
Iiave been duly received. 

1. In reference to an apparent conflict between borough 
ordinances and the Irw of the State, the question being rais- 
ed in this way: "There is a peculiar condition existing 
in this borough reb^tive to tlie Dog Law. Our burgess de- 
clares tliat, under .our borough ordinance, no shooting of fire- 
arms is permitted vvithin the borough limits and no dogs 
can be shot. We cannot believe that our borough laws are 
gi'eater that State laws." 

Concerning this inquiry, you are advised that, under the ' 
police powers of the 'State, the borough has the right to 
enact re<^ ulaiions for the peace, health, protection and morals 
of tho comminiity, which does not encroach upon the gener- 
al pov'^vs of thf^ Stnte, but could not by municipal enactment 
prevent a swoj'n officei* of the law from enforcing a statutory 
p^ ovision of the State. 

^'Boroughs, under their corporate powers, shall have pow- 
er to make such law^s, ordinances, by-laws and regulations 
as are not inconsistent with the laws of this Common- 
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wealth:" 1 Purdon's Digest (13th. ed.), 492. 

On the point in question, section 18 of the Dog Law of 
July 11, 1917, P. L. 818, provides: ''It shall be the duty of 
every poKce officer to kill any dog which does not bear a 
proper license tag which is found running at large." 

In section 20 of the same law, a penalty upon failure of 
the officer to perform his duty as above is imposed. Such 
officer, tlun, by statutory enactment, has certain defined 
duties which he must perform, and, upon failure, he is sub- 
jected to a penalty. Therefore, he can and may perform 
his duty as required without violating any municipal ordi- 
nance or enactment, though such enactment might other- 
v/ise provide. 

While a borough may prohibit the shooting of firearms 
within the borough limits, no such ordinance was ever in- 
tended to prohibit the regularly constituted peace officers 
from discharging fireamis in case of riot, insurrection, dis- 
turbance of the peace, enforcement of the law, or in making 
arrests, but in its application has particular reference to 
leckless or promiscuous shooting of firearm.s. 

2. This inquiry relates to the question of dogs running 
at large, and is as follows : **A party here holds the conten- 
tion that he has a perfect right to let his dog run on any 
of his property at any time of day, regardless whether or 
not he accompanies said dog at time while running. This 
party has refei'ence to property about one-half mile from 
the place on which he lives, and does not connect with 
the place on which he lives in any way, shape or form. Said 
property is a stump and pasture lot, and one of the best 
'rabbit pastures' around here. Whether a *rabbit pasture' 
or other kind of property away from his residence, he can- 
not keep any dog fi-om straying from that property, and I 
say he cannot let the dog run at will." 

Under section 18 it is provided: "It shall be the duty of 
every police officer to kill any dog which does not bear a 
proper license tag which is found "running at large." 

Upon the precise meaning of the words "running at large" 
this question will be deteiTnined. Under the provisions of 
the present law, dogs are personal pi'operty, and the appli- 
cation of the phrase "running at larsfe," should be the same 
as its applicjition to other animals. "Running at large" means 
strolling without restraint or confinement, as rambling, rov- 
ing or wandering at will unrestrained, i.e., without any one to 
hinder or direct them. "Going at large" is used in the 
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statute prohibiting animjals running at large without a keep- 
er, and means the unrestrained use of the highway by 
animals in the absence of the keeper or other person to look 
after them. Animals trespassing upon the premises of 
another than their owners, when not under the immediate 
control of their owners, aie "running at large". The stat- 
utes of different states, as well as Pennsylvania agree on 
the meaning of the words "running at large," and the gen- 
eral interpretation seems to be that animals, when found 
trespassing on the public roads and streets, or on the prem- 
ises of another and away from the owner or keeper, are 
"running at large" ; but when the animals are on the prem- 
ises of the owner or keeper, they cannot be properly 
classed as "running at large", as applicable to animals which 
roam, ramble and feed at will without restraint or care. 

Therefore, you are advised that the dog or dogs on the 
farm or farms of the owners or keepers are not "running at 
large" within the meaning of the term as defined in this law. 

3. The communication relative to the issuance of dog 
licenses after Jan. 15th., and raised by the letter of David 
Cameron, Esq., in which he says : "As counsel for the Com- 
mlsisoners of Tioga County, I advised them that the county 
treasurer could not issue a license unless the owner of the 
do^' sought to be licensed made application on or before 
Jan. 15th. Our court sustained me in that position." 

It is clear and positive that one of the principal objects of 
this act is to require the licensing of all dogs. 

"On and after Jan. 15th, 1918, it shall be unlawful for any 
person to own or keep any dog six months old or over unless 
such dog is licensed by the treasurer of the county in which 
the dog is kept:" Section 17. 

This is obvious, and as the county treasurer issues the 
license upon application, there is no other method to be fol- 
lowed. The legislature intended that all dogs over a certain 
age should be registered and licensed, and penalty is fixed 
for a non-performance of duty. 

There is contained in the act no express or implied pro- 
hibition of the granting of licenses upon proper application, 
and it is the opinion of this department that county treas- 
urers must continue the issuance of licenses upon applica- 
tion without regard to the failure of the applicant to make 
the said application on or before Jan. 15th. ; and the owner, 
therefore, who failed to make application before that date 
can do so afterwards and obtain the necessary license. 
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Indeterminate sentence — Parole — Second offence — ^Par- 
dons — ^Acts of June 19, 1911, and June 3, 1915. 

A person convicted while on parole of another offence for which 
he was subsequently pardoned must be considered as still on parole 
for the first offence, and, unless other circumstances appear, is en- 
titled to his freedom on parole. 

The Acts of May 10, 1909, P. L. 495, June 19, 1911, P. L. 1065, and 
June 3, 1915, P. L. 780, considered. 

Attorney-General's Department. Opinion to Hon. George 
D. Thorn, Secretary, Board of Pardons. 

BROWN, Att'y-Gen., June 6, 1918.— I am in receipt of 
your communication of the 23rd. ult., relative to the effect 
of a pardon on the parole of a person convicted of a prior 
offence. I understand the facts to be as follows: 

A person convicted and having served the minimum period 
of his indeterminate sentence was paroled in the manner 
provided by law, and while on parole committed, and was 
convicted of, another criminal offence. Upon application, 
the Pardon Board recommended a pardon for the second 
offence, which pardon the Governor in due course granted. 
Upon the foregoing, you inquire as to the effect of the 
pardon upon the parole. 

The authority of the court to impose an indeterminate 
sentence, and of the Governor to parole after the minimum 
period thereof, was first comprehensively provided for by 
the statute of May 10, 1909, P. L. 495. At the legislative 
session next following, the Act of June 19, 1911, P. L. 1055, 
was passed, and, with its amendment of June 3, 1915, P. L. 
788, provided a more simple and complete system. 

Whether paroled under the Act of 1909 or the Statute of 
1911, the law is clear, if nothing else appeared, that the 
convict violated his parole^upon his conviction of the second 
offense, section 10 of both statutes expressly providing that 
"If any convict released on parole, as provided for in this 
act, shall, during the period of parole, be convicted of any 
crime punishable by imprisonment under the laws of this 
Commonwealth, such convict shall, in addition to the penalty 
imposed for such crimje committed during such period," be 
compelled to serve the remainder of the term which he 
would have been compelled to serve but for his parole ; the 
acts being somewhat different as to the priority of the serv- 
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ing of the sentences. A pardon, however, was granted for 
the second offence, and 1 am of the opinion that the effect 
of this pardon was not only to relieve the convict from the 
punishment for this crime, but to eradicate th^ conviction 
itself, so that in contemplation of law a conviction for the 
second offence never occurred. 

The effect of a pardon has been settled in this Common- 
wealth in the case of Diehl et al. v. Rodgers et al., 169 Pa. 
316, where the court, quoting from Ex parte Garland, 71 
U. S. 333, approved the following rule: **A pardon reaches 
both the. punishment prescribed for the offence and the 
guilt of the offender ; and when the pardon is full, it releases 
the punishment and blots out the existence of the guilt, so 
that in the eyes of the law the offender is as innocent as if 
he had never committed the offence. ... It removes the 
penalties and disabilities and restores him to all his civil 
rights." 

The law is clear, therefore, that no violation of the con- 
vict's parole has tal:en place by the conviction of a crime 
while on parole as contemplated by section 10 of the act a- 
bove quoted. 

The only other question arising is whether the Parole 
Board may find the parole convict delinquent, and that his 
parole has been broken by reason of conduct which, while 
not constituting a crime — a pardon having been granted — 
was, nevertheless, of such a character that the freedom of 
the convict should cease, or, briefly stated, whether the 
Parole Board can look behind the fiction of law as to the 
effect of the pardon and base their action upon the facts 
und2r Ibe .^rtbov'ty of sectio^i 14 of t^^e Act of 1911. which, 
as amended by the Act of 1915, provides as follows: "When- 
ever it shall appear to the board of inspectoi's of a penitenti- 
ary that a person who has been sentenced thereto under 
this act, and released on parole by commutation containing 
a condition that the convict shall be subject to this act, has 
violated the terms of his or her parole, the secretary of said 
board of inspectors may issue a warrant for the arrest of 
said person, in the same manner as in the case of an escaped 
convict. Upon said convict being returned to the penitenti- 
ary, he or s'">e shall be given an opportunity to iippear before 
its board of inspectors, and, of said board shall find that 
said parole has not been broken, the prisoner shall be re- 
leased, and continue subject to the terms of said parole; 
but if it be found that said parole has been broken, said 
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board shall declare such convict delinquent, after wliicii 
a full report of the said case shall be forwarded iuinuHlialoly 
to the Governor, who thereupon mixy issue ii.s ii ,..ulau\ 
reciting the date comxnutation, for the itccoiriiluior.c i i ^sucb. 
convict for breach of parole to the pc liuiiii . y Cl < : i-^iial 
commitment, to be imprisoned in sa.d pt^i .^ii:, ly . m- the 
remainder of a period equal to the u.v.xi. vc I i.i .\:..uun 
term of such prisoner as original!./ ^vi.ie.-iod (io...p.aih^- 
the same from the date of arrest for bieacli ol paiole), un- 
less sooner released on parole or pardond ; but if the Govern- 
or shall disapprove the finding of the board of inspectors, 
the prisoner shall be released upon the conditions of his 
original parole/' 

This section is somewhat different from the provisions 
of the Act of 1909, in that, under the earlier law, the Gov- 
enior declared, in the first instance, whether the convict 
had violated his parole, while in the later act the fact of 
violation is first determined by the board of inspectoi's of 
the penitentiary, whose findings are subject, however, to the 
approval or disapproval of the Executive. 

Under either of the laws, the final authority in the deter- 
mination of the violation of a parole is the Governor, and I 
am, of the opinion that there is no rule of law or reason 
which would justify any authority in disregarding the full 
legal effect of a pardon, and basing their action upon the 
facts which constituted the crime for which the pardon was 
granted. The board of inspectors are bound by the pardon 
because it emanated from a superior authority, and, in the 
consideration of the question of the violation of a parole, 
they are to consider a pardon as blotting out the acts of 
the person as well as the crime which those acts, had not 
a pardon been granted, would have constituted. I am of 
the opinion that the Governor is also bound to give a pardon 
its full legal effect, and that he cannot look behind the fiction 
of law and consider as existing facts those acts which, there 
being no pardon, would have constituted a crime; and cer- 
tainly it is diflScult to seriously conceive of any executive 
granting a pardon and then declaring a convict as having 
violated his parole by reason of the very acts which con- 
stituted the crime for which the Governor believed he should 
be pardoned. 

You ai*e. therefore, accordingly advised that a person con- 
victed while on parole of another offence, and for which he 
was subsequently pardoned, must be considered as still on 
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parole for the first offence, and, unless other circumstances 
appear, is entitled to his freedom on parole. 



Building and Loan Associations. 



Building and loan associations — Investment in Liberty 
Bonds— Act of July 5, 1917. 

Building and loan associations may not invest their funds in Liberty 
Bonds, and, hence, have no right to hypothecate such bonds for bor- 
rowed money. 

The Act of July 5, 1917, P. L. 68, permitting corporations to invest 
their surplus funds in such bonds without obtaining the consent or 
approval of the stockholders, has no application to building and loan 
associations, as such associations have no surplus within the mean- 
ing of the act. The surplus of a corporation consists of a part of 
the profits which may be declared as dividends, and as building and 
loan associations pay no dividends to stockholders, they have no cor- 
porate surplus in the legal sense. 

Attorney-General's Department. Opinion to Hon. Daniel 
F.Lafean, Commissioner of Banking. 

BROWN, Att'y-Gen., Aug. 1, 1918.— In answer to your 
inquiry whether a building and loan association may hypo- 
thecate as collateral for borrowed money Liberty Loan 
Bonds it had purchased, I beg to advise you as follows: 

The strong and lofty motives of patriotism which now 
impel all persons, both in private as well as in official life, 
to use every posible means to aid the National Government 
in its great task of sucessf ully prosecuting the war are suf- 
ficient justification for extending to the most liberal limits 
any legislation passed in aid thereof. There are, however, 
limits beyond which one may not pass. 

In dealing with the rights and powers of corporations, 
one must look to the statutes under which they are created. 
They have only such powers as are expressly granted, or 
which must necessarily be implied to carry out the purposes 
for which they are organized under those statutes. 

A building asociation is in effect a co-operative organiza- 
tion. It is limited to making loans and advances to its own 
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stockholders. Its funds are created by periodical payments 
made by it stockholders on account of subscription of stock. 
The stockholders are not i^ermanent investors in the asso- 
ciation, and they are paid off and autom^atically cease to be 
stockholders when the periodical series in which they join 
the association matures, which happens when the total 
amount of the periodical contributions made, and all the 
earnings accruing thereto, reach the par value of the share. 
A building association cannot, therefore, make permanent 
investments, because its assets must, at all times, be liquid, 
so that funds may readly be available to meet the demands 
of borrowing stockholders and to pay off maturing series. 
As already stated, it can make loans only to its own stock- 
holders, and then not in excess of the amount of the borrow- 
er's subscription to stock. 

The stockholders in each series issued are entitled to all 
the profits earned by the stock of that series. The asso- 
ciation, as such, cannot be considered as sepai:ate and apart 
from the stockholders of the several series, so far as the 
right to profits is concerned. Therefore, there can be no 
"surplus" in a building and loan association. The stock- 
holders in each series withdraw as their shares mature, and 
they then take out all their instalments and all the profits 
earned. 

The Act of July 5, 1917, P. L. 681, one of the several acts 
passed by the last legislature to facilitate the investment 
of corporate funds in bonds of the United States Govern- 
ment issued for war purposes, provides that all corporations 
may invest all or any part of their "surplus" funds in such 
bonds without obtaining the consent or approval of the 
stockholders. 

"Surplus" has been defined to be "that which remains after 
expenses and dividends." See "Words and Phrases." In 
a building association, however, there is no "surplus," be- 
cause there are no dividends paid to the stockholders; that 
is, a portion of the profits Which may be declared as divid- 
ends, as the stockholders are entitled to all the profits. 

By the Act of April 29, 1874, § 37, P. L. 73, the power 
and franchise of building and loan asociations is limited to 
"loaning or advancing money to the stockholders thereof". 
Even if the general enabling Act of 1917, above referred to, 
could be considered as in any way operating as an extension 
of the powers of coi'porations, it could not have that effect 
as to building and loan associations, because such associa- 
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tions do not and cannot Lave l:;o nu.J.--'^surpIuy funds" — 
as to the iiivestiaent oi w.lQii uie CvL^iKlcd power is given. 

It is Willi much rt^i^'t, chci j^oro, ihut 1 am constrained 
to advise you that ImijIJ..*!^' :aul ioid\ cishociations may not 
invest their funds in Liljciiy Bo^.^ls. 11 ioHows as a matter 
of course that a buildJiuc association has no right to hypoth- 
ecate Liberty Loan r>ou(is 'ioi' boi lowed money. 

It should be added, in this coiiiieclion, that the limitation 
of the right of buildm.^ and loan associations in the matter 
of borrowing nioney, and securing liie repayment thereof, 
was passed upon by Atiurney-General Carson, In re Build- 
ing and Loan Associal.on iViortgc.gcs, under date of Nov. 
29, 1905, reported in 14 i;is^s.cl Uerorts, 879. It was pointed 
out in that opinion tliat rndcr the Act of June 25, 1895, P. 
L. 303, the right to make tempoiary loans, that is, borrow 
money, was extended to a, ci.se w!i(\ o ii series of stock has 
matured, in addition to the case oi" applications for loans 
by stockholdeis m excess of (he accumulations in the trea- 
sury, such loans not to excei d 25 ])er cent, of the withdrawal 
value of the stock issued by Uie association, and that the 
rate of interest on sucii iOcai nuist be less than 6 per cent, 
per annum. It was rdso lliere pointed out that the material 
change appearing in the piO\ision for the security of the 
payment of sucli leans ol)l:.in;^.g by a building association 
is stated in the words *'and secure the payment of same by 
interest-bearing orde^', jiote c* bond as collateral,*' omitting 
the words *' judgments aad luerLgnges,'' which had appeared 
in the same coimection in ll;e Act of June 2, 1891, P. L. 174, 
so that building a^id 1ojn issociallons are not now author- 
ized to use tlieir **judgrjer.t.s vnd mortgages'' as collateral 
for money l)orrowed, but aie limited to securing the same 
by **interest-bearing order, note or bond," as provided by 
the Act of 1895. 

I regiet tliat I am compelled to this conclusion. I am not 
uimiindiiil that we are io tl.e midst of a world war, and that 
all resources of our conntiy should be available for its suc- 
cesful prosecution, l)ut it is also of vital importance that in 
the struggle tor the maintenance of the integrity of inter- 
national laws and ord'^r, we should not ignore those enacted 
for the security of our people, their persons and property, 
at home. I have, during tliis war, from time to time ad- 
vised the '^letting down of a bar" here and there in the ad- 
ministr^ition of the laws of the Commonwealth, but only in 
cases where there was no legal enactment in direct prohibi- 
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tion. In cases where our laws are mandatory and specific, 
I have neither the right nor the inclination to construe them 
otherwise. 



Farm Loans of Building and Loan Associations. 



Building and loan associations — Investment in farm loans 
of the Federal Land Bank. 

Building and loan associations my not invest their funds in farm 
loan bonds of the Federal Land Banks. 

Attorney-GeneraFs Department. Opinion to Hon. Daniel 
F. Lafean, Commissioner of Banking. 

BROWN, Att'y-Gen., Aug. 1, 1918.— In answer to your 
inquiry whether a building association may, by unanimous 
consent of all its directors, invest in farm loans of the Federal 
Land Bank, I beg to call your attention to my other opinion 
sent you under this date, advising that such associations 
nuy not invest their funds in Liberty Bonds, or any other 
perniianent investment, but are limited by statute to "loan- 
ing or advancing to the stockholders thereof the money ac- 
cumulated from time to time." 

It is not necessary to repeat, in this opinion, the reasons 
in detail for the conclusion there reached. 

It is pertinent to add in connection with this particular 
inquiry, however, that the last legislature was apparently 
awai*e of the fact that, from the very nature and character 
of building and loan associations, such corporations could 
not invest their funds in farm loans of Federal Land Banks 
or any other permanent investment. 

The following acts, all dated April 5, 1917, were passed 
by the last legislature enabling corporations and others to 
invest funds in farm loan bonds issued by f aim land banks : 

Act No. 27, authorizing executors, administrators, guard- 
ians and other trustees to invest trust funds in farm loan 
bonds issued by Federal Land Banks under the provisions 
of the Act of Congress of the United States of July 17, 1916, 
its amendmients or supplements. 
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Act No. 28, authorizing companies to invest their capital 
and surplus in farm loan bonds issued by Federal Land 
Banks, under the provisions of the Act of Congress of the 
United States of July 17, 1916, its amendments or supple- 
ments. 

Act No. 29, specifying additional securities in which 
trustees or directors of savings banks, savings institutions 
and provident institutions, chartered under general or spe- 
cial acts of assembly, may invest moneys deposite^d therein. 

No such legislation was passed as to building and loan as- 
sociations.. 

I regret, therefore, that I must advise you that building 
and loan associations may not miake an investment in farm 
loan bonds of the Federal Land Banks. 



State Tax on Writs. 



State tax on writs, etc. — ^Act of April 6, 1830. 

The Act of April 6, 1830, P. L. 272, does not justify the imposition 
of any tax upon judgments, orders or decrees of the Court of Quarter 
Sessions, either in criminal prosecutions or in desertion, non-support 
or juvenile cases. 

Attomey-Generars Department. Opinion to Mr. C. W. 
Myers, Chief, County Bureau, Auditor General's Depart- 
ment. 

HARGEST, Dep. Att'y-Gen., Feb. 13, 1918.— Some time 
ago you transmitted to this department the letter of John 
A. Watson, for the purpose of assessing the state tax under 
the Act of April 6, 1830, P. L. 272, and you asked for an 
opinion thereon. 

Mr. Watson raised the following questions: 1. Whether 
the sentences and orders of the Court of Quarter Sessions, 
being judgments of a court of record, are taxable. 2. 
Whether the judgments and orders in desertion, non-sup- 
port and juvenile cases are taxable. 

Both questions may be answered together. 

Section 1 of the net of assembly provides, in part: "The 
officers hereinafter rrtentioned within this Commonwealth 
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are hereby authorized to demand and receive, in addition 
to the fees heretofore required by law, the following sums 
for and on account of the Commonwealth which shall be paid 
by the parties applying for the process or services mention- 
ed, and which sums shall be taxed in the bill of costs, to 
abide the event of the suit, and be paid by the losing party." 

The officers mentioned in the act are: "The prothonotary 
of the Supreme Court," "the prothonotaries of the several 
Circuit Courts," "the prothonotaries of the Courts of Com- 
mon Pleas and of the District Courts," "the several re- 
corders of deeds," "the several registers of wills." Clerk of 
the Quarter Sessions Courts are not designated. 

Section 3 provides: "The prothonotaries of the Courts 
of Common Pleas . . . shall demand and receive on every 
original writ issued out of said courts (except the writ of 
habeas corpus), and on the entry of every amicable action, 
the sum of 50 cents; on every writ of certiorari issued to 
remove the proceedings of a justice or justices of the peace 
or alderman, the sum of 50 cents; on every writ of a judg- 
ment by confession or othei'wise, wliere snit has not been 
previously commenced, the sum of HO ceuts; and on every 
transcript of a judgment of a irsticc of tbe peace or alder- 
man, the sum of 25 cents." 

It will be noted that nothing in the section quoted de- 
scribes judgments, orders or decrees of any kind of a Court 
of Quarter Sessions. 

Moreover, the 1st. section of the act, as above quoted, 
shows that the tax shall be paid "by the parties applying 
for the process or services mentioned," and it shall be taxed 
as costs and finally paid "by the losing party." 

In the proceedings in the Quarter Sessions to which Mr. 
Watson refers, the Commionwealth is usually the party "ap- 
plying for the process." 

It is not intended that the Commonwealth should impose 
a tax on these original writs in proceedings in which it is 
a party. 

The tax referred to in this act of assembly is intended 
to be imposed upon private individuals and upon private 
litigation. 

I, therefore, advise you that the act of assembly above re- 
ferred to does not justify the imposition of any tax upon 
any judgments, orders or decrees of the Court of Quarter 
Sessions, either in criminal prosecutions or in desertion, 
uon-support and juvenile cases. 
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Coal mines— Dangerous accumulation of water in aband- 
oned mine — Right of adjoining operator to drain off the 
water — Bituminous Mine Code of 1893». 

Under the Bituminous Mine Code of May 15, 1893, P. L. 52, the 
mine inspector should approve the tapping or draining of an abandoned 
mine in which water has been allowed to accumlate in large and 
dangerous quantities, endangering the adjoining mine of another 
operator. His approval should not be withheld because the tapping 
is to be made by a surface opening, or because the owner of the sur- 
face objects. 

Attorney-Generars Department. Opinion to Hon. Seward 
E. Button, Chief, Department of Mines. 

HARGEST, Dep. Att'y-Gen., March 27, 1918.— Your favor 
of the 20th. instant, enclosing letter of C. B. Ross, Inspector 
of the Second Bituminous District, was duly received. In- 
spector Ross states that there is a worked-out and aban- 
doned mine in his district, now filling up with water, and 
when these workings have filled to a certain point of drain- 
age, there will be a head of water of about fifty feet against 
a barrier pillar of coal left betsveen said abandoned work- 
ings and the adjoining mine now in operation, and that, if 
the water is allowed to accumulate, it endangers the safety 
of tlie miners in the mine in operation ; that it is the desire 
of the operator of the latter mine to reopen the surface 
opening and making a drain in order to reduce the head of 
water about twenty feet, by allowing it to flow by its own 
gravity from this opening to a sulphur creek. The surface 
* at this point is said to belong to the parties owning the aban- 
doned mine. The operator of the mine in operation has 
asked for the inspector's approval for tapping the abandoned 
mine, and the inspector has some doubt as to whether the 
provision of the law above referred to relates to abandoned 
mines and to surface openings, and whether he should give 
you approval, in the event that the owner of the surface 
over which the water is to be drained objects. 

The section of the Bituminous Mine Code (Act of May 
15, 1893, § 3, P. L. 52) above referred to provides: "In 
any mine or mines, or portions thereof, wherein water may 
have been allowed to accumulate in large and dangerous 
quantities, putting in danger the adjoining or adjacent 
mines and the lives of the miners working therein, and when 
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cause the mine in which the water has accumulated has been 
abandoned, or because the tapping of the water is to be made 
by surface opening, or because the owner of the surface 
objects. If there be an objection on the part of the owjier 
of the surface, that is a matter for settlement between him 
and the operator who desires his mine to be protected. 



Employment Agencies. 



Employment agencies — Department of Labor and Indus- 
try — Power to make rules for such agencies — "Labor scout- 
ing"— Act of June 7, 1915, P. L. 888. 

The Commissioner of Labor and Industry has power to make a 
rule limiting employment agencies in carrying on their business for 
profit to the locations for which they have been licensed; a rule for- 
bidding "labor scouting," a practice consisting of inducing employees 
to leave one employer for another, would be valid. 

An employment agent found guilty of such a practice should have 
his license revoked. 

Attomey-Generars Department. Opinion to Hon. Lew 
R. Palmer, Acting Com/missioner of Labor and Industry. 

COLLINS, Dep. Att'y-Gen., May 23, 1918.— There was 
duly received your conununication of the 6th. inst., to the 
Attorney-General, requesting an opinion as to whether the 
Department of Labor and Industry has the power to make 
a rule limiting "employment agents, in carrying on their 
business for profit, to the location for which they have been 
licensed." 

As appeal's from your communication and that of the 
Director of the Bureau of Employment to you, a copy of 
which accompanies yours, it is alleged that there are em- 
ployment agents who "have in their employ what they term 
labor runners," who, as I understand, in order to secure em- 
ployees for one employer, induce those of another to leave 
the latter's employment for that of the former. It is fur- 
ther represented that there are many complaints against 
this practice. The aforesaid proposed rule is sought by 
your department to break up this practice known as "labor 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 185 

Employment Agencies. 

scouting." 

The Act of June 7, 1915, P. L. 888, regulating the business 
of employmient agents, makes it unlawful for any person 
to engage in the business of an employment agent for prof- 
it unless first licensed to conduct same in accordance there- 
with, excepting those classes exempted from the provisions 
of the act by virtue of the proviso contained in section 2. 
The act vests the Commissioner of Labor and Industry with 
extensive ik)wers and duties relative to the licensing and 
supervision of employment agents. He is given authority 
to refuse a license if he finds the applicant therefor unfit 
or that the business is to be conducted at unsuitable prem- 
ises; to revoke a license if he finds the holder thereof 
guilty of a violation of the act or the rules made there- 
under; to approve the form of the contract used by agents 
and the schedule of fees charged by them, and to enter any 
office or place of business of any agent. 

While the act does not expressly provide that the license 
shall be issued for a specific place, the intent is fairly to be 
implied that the license shall have a certain, definite and fix- 
ed place where his business is to be carried on. Under 
section 6, as above noted, a license is not to be allowed if 
the "business is to be conducted on or immediately adjoin- 
ing unsuitable premises." It follows from^ this provision 
that the place where an employment agent intends to carry 
on his business is an essential miatter to be taken into con- 
sideration when the license is granted, and, consequently, to 
be kept steadily within the view of the Commissioner of 
Labor and Industry throughout the life of the license. It 
is of the essence of the right to have and enjoy a license. 
Under section 14, it is required that every agent shall keep 
posted his license and other specified information "in his 
office or place of business." From the foregoing, it is mani- 
fest that an employment agent's license should designate 
the place where the business is to be conducted, and I un- 
derstand that the form of application therefor, as used, sets 
forth such fact, as does the accompanying bond, and that 
the license is issued in accordance therewith. This is un- 
questionably the proper procedure to follow. 

The act conteniplates that em(ploynient agents shall be 
subject to the supervision of the Commissioner of Labor 
and Industry. Supervision is one of its purposes. To ef- 
fectuate this, it is provided in section 8 as follows: "The 
commissioner shall prescribe such rules and regulations as 
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may be necessary for the supervision of emiployment 
agents." 

Pursuant to this provision, the commissioner is clothed 
with plenary power to make any rule or regulation necessary 
to secure due and proper supervision of every agent licensed 
under the act. This authority is commensurate with what- 
ever is needful to effect the end in view. It is obvious that 
there can be no effective supervision of an agent where his 
sub-agents or representatives ai'e scattered at large through- 
out the Commonwealth, soliciting or otherwise conducting 
business for him at various points. The business methods 
of an agency so operated could not be kept within the scru- 
tiny and inspection of the commissioner. As above pointed 
out, the place where the business is carried on is of the 
essence of the right to a license, and this applies to the 
conduct and operation of the business as a whole and not 
merely to where some central office may be located. In 
whatever respect it may be necessary to limit the activities 
of emiployment agents to the place for which they are licens- 
ed, in order to have due and effective supervision of them, 
then to that extent the commissioner may make valid rules 
or regulations relative thereto. The rule mlist, of course, 
be reasonable and one necesary for supervisory purposes. 
I am clearly of the opinion, however, that a regulation which 
would forbid agents from sending sub-agents or representa- 
tives out to solicit or carry on business for the agency at 
points beyond the place for which the license is issued 
would be a reasonable and lawful exercise of the power vest- 
ed in the commissioner under section 8 of the act. 

The purpose of the above statute was to eliminate wrong- 
ful practice by employment agents and to keep the business 
in fit hands and at fit places. It requires no com;ment to 
show the mischievous nature of a practice whereby an em- 
ployment agent or his representative would solicit or in- 
fluence the employees of one establishment to leave it for 
that of another. This would be exploitation of labor for 
the profit of the agent. The proper function of an agent 
is to bring together an employee needing an employer, and 
an employer needing an employee, but not to entice those 
already employed to find employment elsewhere through the 
medium of the agency. Where this is done through the 
voluntary action of the employed, it is a matter outside tiie 
jurisdiction of the employmjent bureau, but the State cannot 
stand by and permit its licensed agents to engage in sudi 
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work, much less to permit them to have sub-agents or 
"runners" roaming the state on such an errand. Especially 
at this time, when conditions are so profoundly affected by 
the war and when the uninterrupted operation of certain 
industries is so vital to the public welfare, the State and its 
officials should be vigilant to see that nothing be permitted 
which tends to cripple our industries or harm labor and 
render it inefficient. 

In accordance with the foregoing, I am of the opinion that 
the Commisioner of Labor and Industry has the power to 
make rules and regulations restricting licensed employment 
agents to doing business as such agents to the place for 
which they ai*e licensed, to whatever extent such regulation 
may be necessary in order to have due and adequate super- 
vision over the sending out of sub-agents or representatives 
beyond that place to solicit or otherwise carry on business 
for the agency would be a valid one. You are further ad- 
vised that if any agent is found guilty of enticing, either by 
himself or those acting for him', employees to leave one em- 
ployer for another, his license should be revoked. 



Child Labor Laws. 



Child labor — Employment of minors in quarries — Act of 
April 29, 1909, and amendments repealed by Act of May 

13, 1915. ^ ^ 

The Child Labor Act of May 13, 1915, P. L. 286, repeals the Act of 
April 29, 1909, P. L. 283, and its amendments of June 9, 1911, P. L. 
282, and July 19, 1913, P. L. 862; hence, minors under eighteen years 
of age may be employed in quarries, an employment which is not 
specifically forbidden to minors of that age under the later act. 

Attorney-Generars Department. Opinion to Hon. Lew 
R. Palmer, Acting Commissioner of Labor and Industry. 

COLLINS, Dep. Att'y-Gen., May 23, 1918.— There was 
duly received your communication of the 11th. inst. to the 
Attorney-General, asking to be advised whether the Child 
Labor Act of May 13, 1915, P. L. 286, repeals the Child 
Labor Law of April 29, 1909. P. L. 283, as amended in sec- 
tion 2 thereof by the Act of June 9, 1911, P. L. 832, and by 
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the Act of July 19, 1913, P. L. 862. .^ 

It appears that the question arises from the provision in 
said foi-mer act, as amended, which forbids the emJ)loyment 
of a minor under eighteen years of age "in quarries," and 
which employment is not specifically forbidden to a minor 
of said age under the said later act. 

The Child Labor Law of 1915 constitutes a complete and 
comprehensive system regulating the emplojonent of minors 
in this Commonwealth. It specifies, in detail, employments 
forbidden to minors of various ages and the hours of per- 
missible employment, requires employment certificates in 
certain cases, and provides when the same are allowable and 
the method of their issuance. It was a remodeling of all 
our Child Labor Law^. The act repeals all acts or parts of 
acts inconsistent therewith, but does not contain any ex- 
press repeal of any former statute. 

While repeals by implication are not favored, yet it is 
likewise a familiar principle that a subsequent statute re- 
vising the whole subject-matter of a former one and evident- 
ly intended as a substitute for it, although it contains no 
express words to that effect, operates to repeal the former: 
Endlich on Interpretation of Statutes, §§ 200-208; Bartlett 
V. King, 12 Mass. 541 ; Johnston's Estate,33 Pa. 511. 

In Emsworth Borough, 5 Pa. Superior Ct. 29, the court, 
speaking through President Judge Rice, stated the rule as 
follows : 

"The question of the repeal of statutes by implication is 
one of legislative intention, and all rules of construction 
have in view the ascertainment of that intention. One of 
the rules upon the subject is that a subsequent statute re- 
vising the whole subject-matter of a former statute, and 
evidently intended as a substitute for it, although it con- 
tains no express words to that effect, operates to repeal the 
former." 

Of like import was the decision reached in the case of 
Com. V. Mann, 168 Pa. 290, wherein it was said : 

"But if a statute embrace the essential provisions of an 
antecedent one on the same subject, and formulate a new 
system ,the intention that the new shall be a substitute for 
the old is manifest, although there be no expressed intention 
to that effect." 

Applying the principle laid dowtn in the foregoing cases, 
the conclusion follows that the Act of 1915 repealed that 
of 1909, The latter act supplies the former one, covers its 
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entire subject-matter and provides a new rule relative to 
the employment of minors. For example, in regard to the 
particular question out of which this inquiry arose, namely, 
the employment of minors under eighteen years of age, it 
will be noted that various employments were forbidden to 
such minors by the Act of 1909, pursuant to section 2 there- 
of. It will further be noted that the Act of 1915, by the 
second paragraph of section 5, makes unlawful certain em- 
ployments for minors under that age. A comparison of 
these respective provisions of the two acts shows that the 
later one is in large mfeasure precisely the same as that of 
the earlier, couched in the same language, and enumerates, 
with but few changes, the same occupations. 

There could have been no purpose for the Act of 1915 for- 
bidding certain en^loyments to minors of a given age which 
were already unlawful for ttiem under the existing law, 
unless it had been intended that the later enactment was to 
constitute a new rule on the subject, and hence to supply and 
supplant the earlier statute. We must presume that the 
legislature did not intend that there should be in force at 
the same time two distinct acts covering the same subject- 
miatter, for that would not merely be idle and useless, but 
misleading. The Act of 1915 mianifestly was intended to 
be a general and complete revision of, and stand as a sub- 
stitute for, the old law upon the subject of child labor. 

In accordance with the foregoing, you are, therefore, ad- 
vised that the said Act of 1909 was repealed by the said 
Act of 1915, the provisions of which now govern in the 
matter of the employment of minors. 



State Department of Health. 

Department of Health — Records of State dispensaries — 
CJompetency of doctors in charge of dispensaries to testify 
— Powers of workmen's compensation referee. 

A workmen's compensation referee may not require the production 
of records from the Department of Health, if such department regard 
it as improper to produce such records; but the physician in charge of 
the State dispensaries under the control of the Department of 
Health can be required to testify to relevant matters within their 
knowledge, acquired within the scope of their duties, even though 
obtained in the capacity of physician in the employ of that depart- 
ment. 
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Attomey-Generars Department. Opinion to H. A. 
Mackey, Esq., Chairniian, Workmen's Compensation Board. 

HARGEST, Dep. Att'y-Gen., Nov. 23, 1917.— Your favor 
of recent date, addressed to the Attorney-General, enclosing 
oopy of the letters of Referee Klauder, in reference to the 
case of John Raskelly against the American Pulley Com- 
pany, is at hand. 

I understand you desire an -opinion as to whether the rec- 
ord of the State dispensaries under thq control of the De- 
partm^ent of Health should, when demanded, be producjed 
before the referee, and whether the doctors in charge of 
such dispensaries can be required to testify to miatters withr 
in their knowledge, acquired within the lin<^ of their duties. 

The facts which give rise to your inquiry I understand 
to be as follows: 

On Oct. 25th., the Manager of the Compensation, Depart- 
ment wrote to Dr. Karl Schaf fle. Medical Inspector of Dis- 
pensaries of the Department of Health, stating that the 
case of John Raskelly against the American Pulley Company 
would come before the referee for hearing on. Oct. 30th., 
at 10 o'clock A. M., and that it wk)uld be necessary for Dr. 
Jamison, of the State Tuberculosis Dispensary at Jenkin- 
town, who examined the man, and found pulmonary tuber- 
culosis present, to testify regarding his examination md 
findings, and asking Dr. Schaffle to give Dr. Jamison the 
necessary authority to attend the hearing, and bring with 
him his complete record in this particular case. 

Dr. Schaffle thereupon wired that the "law prohibits diSf 
pensary records from being used in hearings, or any in- 
formation given by physician in charge." 

It also appears that Dr. Jamison was subpoenaed, and that 
he wrote to Benjamin 0. Frick, Esq., counsel for the em- 
ployer, that "the case in question is one in which all the 
information is to be obtained through th^ Commissioner 
of Health of Pennsylvania, and I am hot perixiitted. to give 
any information received in my capacity as' physician in 
charge of Dispensary No. 7 B." 

The physician in charge of a dispensary 6f the Depart- 
ment of Health is like any other physician in charge of any 
other institution. He is subject to subpoena by a propei* 
tribunal, and must obey such subpoena. When he responds, 
he must testify as any other witness to any relevant, com^ 
petent m-atter within his knowledge. The fact that his in- 
formation was obtained through his employment as a physi- 
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cian in charge of a State institution does not render him 
exempt from testifying, or seal his Ups as to the know- 
ledge which he has obtained. I know of no statute which 
excuses the physician in charge of a State dispensary from 
t^tifying to such facts. 

The production of records of the Department of Health 
is quite a different matter. Those records are made by 
reports, and it may not be for the best interest of the State, 
or the Health Department, to have records of this character 
submitted in any litigated case in which they are called for, 
and heretofore the courts have decided that such records 
cannot be demanded where the Department of Health pro- 
tests against their exhibition. But the record is not the 
best evidence of the condition of a man alleged to be sick 
or injured. The record is sim!ply the report of an examina- 
tion. The party who made the examination may be sub- 
poenaed and required to testify as to the results of such 
examination, and such testimony is better evidence than the 
record would be in the absence of the party who made it. 

I am, therfore, of the opinion that a workmen's compensa- 
tion referee may not require the production of the records 
from the Department of Health, if the Department of 
Health regard it as improper to produce such records, but 
that the doctor who made the examination, whether he be 
the miedical inspector of a dispensary or not, must testify 
to relevant facts within his knowledge, even though such 
facts were obtained in his capacity as a physician in the 
employ of the Department of Health. 



State Department of Banking. 



Federal Reserve Bank — Reports of examination of State 
banks furnished by the Banking Department — Act of Feb. 
11, 1895. 

While the Act of Feb. 11, 1895, P .L. 4, prohibits the wilful giving 
of publicity to the report of the examination of a State bank or trust 
company, made by the Banking Department, there is nothing to prer, 
vent the department from furnishing such information to the Federal 
Reserve Bank, upon proper written request of the bank or trust com- 
pany concerned that specified information be so furnished. 
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Attomey-Generars Department. Opinion to Hon. Daniel 
F. Lafean, Commissioner of Banking. 

BROWN, Att'y-Gen., Nov. 28, 1917.— Answering yours 
of recent date, in which you subnet a letter from Mr. R. L. 
Austin, Chairman of the Federal Reserve Bank of Phila- 
delphia, together with copy of letter from Parker S. 
William^, Esq. (copies of both letters herewith) , and inquire 
how far you can go in meeting the views of the Federal 
Reserve Bank, beg to advise you: 

There is no legal or other reason why the report of the 
examination of a State bank or trust company, miade by 
your department, should not be furnished to the Federal 
Reserve Bank, provided the State bank or trust company 
so first requests, and this request should state in detail 
just what it desires your department to so furnish, and 
should be evidenced by resolution of its board of directors, 
and this, and no more, should be so furnished. The Act 
of Feb. 11, 1895, P. L. 4, prohibits only the "wilful" giving 
of publicity avoided by the written request of the institution 
as aforesaid. 



Injured Employees of Commonwealth. 



Workmen's Compensation Act — Employees of the Com- 
monwealth — ^Method of payment — Act of June 2, 1915. 

Under the Workmen's Compensation Act of June 2, 1915, the Com- 
monwealth is an"employer," and the proper person upon whom to make 
service of any notices or papers required under the act is the head 
of the departmant, bureau or commission under whom the injured em- 
ployee was working; at the sme time awards should be made against 
the Commonwealth and not against the particular department of 
the govemorment by whom the injured person was employed. 

Such an award is not payable out of the departments' contingent 
fund, but has to await an appropriation by the legislature. 

Attorney-General's Department. Opinion to Mr. J. Lloyd 
Hartman, Chief of Bureau of Workmen's Com^pensation, 
Department of Labor and Industry. 

KELLER, Dep Att'y-Gen., Dec. 20, 1917— This depart- 
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ment is in receipt of your favor of the 5th. inst., inquiring 
as to the procedure to be had under the Workmen's Com- 
pensation Act of June 2, 1915, P. L. 736, with reference to 
injured employees of the Conmionwealth, in view of the fact 
that the last legislature made no appropriation for the pay- 
ment of such compensation for the two years beginning 
June 1, 1917. 

The Workmen's Compensation Act of 1915 expressly in- 
cluded the Commonwealth within the term "employer," as 
defined in the act (action 103), and the passage of the act 
was, therefore, equivalent to conferring authority upon an 
injured em,ployee to secure an award against the Common- 
wealth, in accordance with the provisions of the act. The 
proper person upon whom to make service on behalf of the 
Commonwealth of the notice of injury and claim petition, 
and any other notices or papers that are required under the 
act, is the head of the department, bureau or commission 
under whom the injured employee was working. The same 
proceedings should be had as would be required with respect 
to an individual employer, and if the injured employee is 
found to be entitled to compensation, the referee should, 
in accordance with the law, make an awiard against the Com- 
monwealth, not against the particular department of the 
government by whom the injured person was em<ployed. 

The award cannot, however, be paid out of the depart- 
ment's contingent fund, as suggested by you, but will have 
to await payment by an appropriation of the next legisla- 
ture. 

The situation is almost indentical with those in which 
suits are authorized against the Comimonwealth by special 
act of the legislature. The general authority contained in 
the Workmen's Compensation Act of 1915 is equivalent to 
the special authority contained in such acts of assembly. 
The judgment recovered in such suits m<ust await payment 
by appropriation of the legislature, and the awards in these 
cases must do the same. 
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Practice of optometry — Examination for license — ^Act of 
March 30, 1917 — ^Time when a statute goes into effect. 

A statute goes into effect upon its approval unless otherwise pro- 
vided in the act itself. 

The Act of March 30, 1917, P. L. 21, went into effect, as therein 
provided, upon the appointment of the Board of Optometrical Educa- 
tion, Examination and Licensure. 

In order to be entitled to take a "limited examination" for license 
to practice optometry, a person must have been engaged in the 
practice of optometry for two full years prior to March 30, 1917, the 
date of approval of the act. 

AttomeyGenerars Department. Opinion to Dr. Chester 
H. Johnson, Secretary, Board of Optometrical Education, 
Examination and Licensure. 

COLLINS, Dep. Att'y-Gen., Oct. 3, 1917.— There was 
duly received communication of the 14th. ult., to the 
Attorney-General, requesting an opinion as to ceiiiain pro- 
visions of the Act (No. 10) approved March 30, 1917, P. 
L. 21, "defining optometry, and relating to the right to 
practice optometry in the CommonMrealth of Pennsylvania," 
etc. As I understand from your communication, you asked 
to be advised upon the follow^ing questions, viz: 

1. When did the above act go into effect? 

2. Whether the two yeais' practice required to entitle a 
person to take the "limited examination," provided for un- 
der section 5, means such period two years prior to the date 
of the passage of the act or to the date when it went into 
effect? 

8>. Whether the examination prescribed in said section on 
the subject, "the limitation of the sphere of optometry," is 
to be strictly confined to that subject or may it include an 
examination on "practical questions relating to the prac- 
tice of optometry. . . . not contained in the other four sub- 
jects?" 

4. As to the length of the respective terms of the several 
appointees to the said Board of Optometrical Education, 
Examination and Licensure. 

Taking up these questions in the above stated order, you 
are respectfully advised as follows: 

1. It is the rule in the construction of statutes that every 
law goes into effect upon its approval, unless otherwise pro- 
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vided in the act itself. Such provision is made in the above 
act. which, by section 13 thereof, provides that: "This act 
shall take effect and be in full force from the date of the 
appointment of the said Board by the Governor as herein 
provided." 

It follows from this that the said act went into effect and 
full force on the date of the appointment by the Governor 
of the said Board, which date may be definitely ascertain- 
ed upon inquiry to the Secretary of the Commpnwealth. 

2. The act contemplates two classes of examinations for 
those desiring to be licensed to practice optometry, viz., a 
"limited examination" and a "standard examination." Sec- 
tion 5 entitles any person to take the "limited examination" 
"wjio has been engaged in the practice of optometry in this 
Con^mjonwealth for two full years prior to the passage of 
this act, or for one year in this, and for the year proceed- 
ing it in another state, and is of good character." The act 
was passed, that is to say, approved, on March 30, 1917. 
Although, as above pointed out, it did not "take effect and 
be in full force" until said Board had been duly appointed, 
yet such latter time is not made the date which the required 
two years of practice must precede to give a person the 
right to take the "limited examination." Such period of 
practice must be "two full years prior to the passage of this 
act." Had the legislature intended that this period of 
practice need only precede the time when the act went into 
full effect and force, it nuay be presumd such intent would 
have been couched in express terms. It cannot be implied 
as against the plain language fixing *'the passage of this 
^ct" as the date from which to reckon back in computing 
the required duration of practice. 

You are accordingly advised that the two years of prac- 
tice of optometiy required under section 5 of said act to 
entitle a person to take the"limited examination" must be 
two years prior to the date of the approval of the act. 

3. The "limited examination" provided for under and in 
pursuance of section 5 of the act is to cover the following 
only: "(a) The limitation of the sphere of optometry; (b) 
the necessary scientific instruments used ; (c) the form and 
power of lenses used; (d) a correct method of measuring 
presbyopia, hypermetropia, myopia and astigmatism ; (e) the 
writing of formulae or prescriptions for the adaptation of 
lenses in aid of vision." 

This examination must be limited to the specific subjects 
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enumerated in the act and cannot be extended to cover 
others. This is both in accord with the terms of the act 
itself in providing, as it does, that the examination shall 
cover these subjects "only," and in harmony with the famil- 
iar rule of statutory construction that enumjeration weak- 
ens as to things not enumerated. A person entitled to the 
benefit of the "limited examination" can be required to take 
an examiination only on the subjects specified in the act. It 
follows that the examination prescribed to be taken on the 
subject of "the limitation of the sphere of optometry" must 
be one strictly confined to such subject, and an examination 
on other subjects cannot be included thereunder. There is 
no need to attempt to define the meaning of the term "the 
limitation of the sphere of optometry," as used in the act. 
Presumably it was intended to mean precisely what the 
words import. The plain purpose of an examination on this 
subject is to ascertain whether the applicant has knowledge 
of the true limits and extent of the field of optometry, 
where its practice properly begins and ends. 

You are, therefore, advised that the examination required 
by said act to be taken on the said subject of "the limitation 
of the sphere of optometry" must be one restricted to that 
subject and that other subjects of examination cannot be 
included thereunder. 

4. Section 3 of the act provides for the appointment of a 
Board of Optometrical Education, Examination and Licen- 
sure, to consist of seven members, of whom, under the first ap- 
pointment, two are to serve for one year, two for two years 
and three for three years, the successor of each thereafter 
to be appointed for a tenn of three years, except that va- 
cancies shall be filled only for the unexpired term. I un- 
derstand that of the appointments as now made, the tenri of 
two of the appointees was designated for one year each, 
while the others were appointed for a term to run to the 
end of the next session of the Senate. The commission or 
certificate of appointment, however, issued to each member 
shows the length of his tenn under this present appoint- 
ment. The respective terms of the several appointees to 
said Boai-d will in due course all be designated when nomin- 
ations for their appointments are sent to the next session 
of the Senate. 
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Optometry — Chiropractics— Osteopaths — Act of March 
30, 1917. 

Neither "chiropractics" nor osteopaths are exempt from the pro- 
visions of the Act of March 30, 1917, P. L. 21, ^'defining optometry, 
and relating to the right to practice optometry," etc. 

License to practice medicine and surgery — Acts of June 
3, 1911, and July 25, 1913. 

Persons are licensed to practice "medicine and surgery" only under 
the Act of June 3, 1911, P. L. 639, amended July 25, 1913, P. L. 1220, 
which does not apply to osteopaths. 

Attorney-General's Department. Opinion to Dr. Chester 
H. Johnson, Secretary, Board of Optometrical Education 
and Licensure. 

COLLINS, Dep. Att'y-Gen., Oct. 31, 1917.— There was 
duly received your communication to the Attorney-General 
of the 20th. inst., asking for an opinion relative to the Act 
approved March 30, 1917, P. L. 21, "defining optometry, and 
relating to the right to practice optometry in the Common- 
wealth of Pennsylvania," etc. 

The questions submitted for an opinion are as follows : 

1. Whether said act affects the right of a "chiropractic" 
to "examine eyes and fit glasses." 

2. Whether "osteopaths" ai'e exempt from the provisions 
of said law. 

In answer to the foregoing, you are advised as follows : 

1. What constitutes the practice of optometry is defined 
in section 1 of said act. 

Section 2 thereof provides, inter alia: "That on and 
after Jan. 1, 1918, it shall not be lawful for any person in 
this Commonwealth to engage in the practice of optometry 
or to hold himself out as a practitioner of optometry, or to 
attemlpt to determine by an examination of the eye the kind 
of glasses needed by any person, or to hold himself out as 
a licensed optometrist when so licensed, or to hold himself 
out as able to examine the eyes of any person for the pur- 
pose of fitting the same with glasses, excepting those here- 
in after exe^^pted, unless he has first fulfilled the require- 
ments of this act, and has received a certificate of licen- 
sure from the Board of Optometrical Education, Examina- 
tion and Licensure created by this act." 

Section 12, in pursuance of which there are certain exemp- 
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tions from the application of the act, reads as follows : "The 
provisions of this act shall not apply : (a) To the physicians 
or surgeons practicing under authority of license issued, 
under the laws of this Comtnonwealth for the practice of 
medicine or surgery; or (b) to persons selling spectacles 
and eye-glasses, but who do not assume, directly or indirect- 
ly, to adopt them to the eye, nor neither practice or profess 
to practice optometry." 

It follows from the foregoing that it will be unlawful 
after said date for any person to engage in the practice or 
work mentioned in section 2, or as defined in section 1, or 
to hold himself out as such practitioner or able to do such 
work, unless he has first fulfilled the requirements of said 
act, except such persons as are excepted from the act's ap- 
plication by virtue of the provisions of section 12. It is 
obvious that there is nothing whatever in this latter section 
which operates to exempt a "chiropractic" as such from the 
act or its requirements. It is is also plain that "to examine 
eyes and fit glasses" is work of a kind and character A^ithin 
the meaning of that mentioned or defined in sections 1 and 
2 of the act, and to do or engage in the practice of which is 
subject to the act's requirements. 

You are accordingly advised that the said act applies to 
"chiropractics" equally with persons in general, and that 
lawfully to engage in the Work or practice of examining 
eyes and fitting glasses, they must comply with the re- 
quirements thereof. 

2. Had the provision contained in section 12, to the effect 
that the act shall not apply "to physicians and surgeons 
practicing under authority of license issued, under the laws 
of this ComtmonweaJth, for the practice of miedicine or sur- 
gery," stopped short of the final clause thereof, reading 
"for the practice of medicine or surgery," then an osteopath 
would clearly be within the letter of said provision, and, 
consequently, exempt from the act. Osteopaths are not, 
however, licensed under our laws to practice "medicine or 
surgery;" they are licensed, in pursuance of the Act of 
March 19, 1909, P. L. 46, to practice "osteopathy." Persons 
are licensed to practice "medicine and surgery" in this Com- 
monwealth in pursuance of the Act of June 3, 1911, P. L. 
639, as amended by that of July 25, 1913, P. L. 1220, and 
which does not apply to osteopaths. Only physicians and 
surgeons licensed for this latter practice are specifically 
within the contemplation and scope of the above provision 
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contained in section 12 of the act. Its tenns precisely fit 
this class and no other, and it may fairly be concluded that 
no other class was intended to be included therein. The limits 
of said provision cannot be widened by mere implication. 
There is no reason for a departure from its letter. We must 
assume that if it had been the legislative intent to exempt 
osteopaths fnom the requirements of the act, such intend- 
ment would have been expressed in specific terms to that 
effect. 

Section 12, excepting, as it does, certain classes from the 
application of the act, should be given, in my opinion, a 
strict interpretation. It is a settled rule of statutory con- 
struction that a proviso restricting the scoi>e of the general 
enactment or. taking certain classes therefrom is to be 
strictly construed and limited to the obiects fairly within 
it: The Pennsylvania Reform School, 8 Dist. R. 644; Fol- 
mer's Appeal, 87 Pa. 133; Endlich on the Interpretation 
of Statutes, 186. 

I have, therefore, to advise you that osteopaths ai'e not . 
exempt from the provisions and requirements of the above 
act. 



Optometry. No. 3. 



Optometry — Limited examination — Practice of optometry 
— Requirement of twTo full years' practice — Word **prior" 
construed— Act of March 30, 1917. 

Under section 5 of the Act of March oO, 1017, P. L. 21, the two 
years of practice of optometry in tin's Coniinonwoulth, ontitlinpr one 
to take a limited examination under the Board of Optomotriral Educa- 
tion, Examination and Licensure, arc not n(co^,FlriIy restricted to 
the two years immediately preceding the inissa^e of the act; but it 
is sufficient if the practice of optomttry as defined in the act has been 
engaged in for any two fuU years prior to its passage. 

Attomey-Generars Department. Opinion to Dr. Chester 
H. Johnson, Secretary, Board of Optometi'ical Education, Ex- 
amination and Licensure. 

COLLINS, Dep. Att'y-Gen., Nov. 23, 1917.— There was 
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duly received your com>nunication of the 10th. inst., to the 
Attorney-General, requesting an opinion as to whether a 
party who practiced optomietry "from 1899 to November, 
1915," but was not engaged in the practice thereof between 
this latter date and March 30, 1917, the date of the approval 
of the act regulating the practice of optometry, is entitled 
to take the limited examination provided in said act. 

Section 5 of said Act (No. 10) , approved March 30, 1917, 
P. L. 21, provides, inter alia, as follows: "Any person who 
has been engaged in the practice of optometry in this Com- 
monwealth for two full years prior to the passage of this 
act, or for one year in this, and for the year preceding it 
in another state, and is of good character, shall be entitled 
to take a limited examination." 

The question here, therefore, turns upon the point whether 
the two years of practice required to entitle one to take the 
limited examination must be the two years immediately pre- 
ceding the passage of the act, or n\iay be any two years prior 
thereto. The words "prior," as used in the act, is synonymous 
with the word "previous," In the framing of the above pro- 
vision it Was evidently the legislative thought that the pre- 
scribed limited examination would constitute a sufficient 
test of qualification to entitle one to a license to practice 
optometry, where the applicant therefor had had the bene- 
fit of two years of exi)erience in such practice. 

It would seem, therefore, that it would not be generally 
material whether such practice had been engaged in for the 
two years inmiediately prior to the passage of the act or so 
engaged in for any other like i)eriod. The experience gain- 
ed in such latter instance might fulfill the purpose or spirit 
of the act quite as well as in the former. In my opinion, 
it would be too strict an interpretation to hold that the said 
period of practice must be embraced within the two years 
imanediately preceding the passage of the act. 

It may be noted that in the case of the one year of practice 
in another state, allowable to make up the required two years, 
it is provided that it must be "for the year preceding" the 
year in this State. This fixes the year in another state 
definitely with reference to the one in this Commonwealth. 
Presun^ably, if it had been the intent to restrict the said 
two years to those immediately preceding the passage of 
the act, such intent would have been likewise couched in 
express terms. 

It is conceivable that there may be cases where the two 
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years of practice were so remote or long past as not fairly 
to be construed as coming within the scope or spirit of the 
above provision. The practice as required to warrant one 
to take the limited examination must be such as is defined 
in section 1 of the act. In other words, it must be the 
"practice of optometry" as the same is therein defined, and 
not as it may have been understood or practiced at some 
previous period thereto. The burden is on the one claim- 
ing the right to take a limited examination to show that 
he has actually had two full years of practice, and the duty 
rests with the Board of Optometrical Education, Examina- 
tion and Licensui*e to detei-mine and find said fact. Where 
the claim for a limited examination rests upon a practice 
long anterior to the passage of this act, there should be a 
very rigid scrutiny by the Board to ascertain whether there 
had been two full years of the practice of optometry actually 
engaged in as a business or vocation, and not merely some 
desultory oi* intermittent work of that general nature. 

You ai'e, therefore, advised that the two years of practice 
requii*ed to entitle one to take a limited examination are 
not necessarily restricted to the two yeai^s imnxediately 
preceding the passage of the act, but that it would meet 
the requirements thereof if such practice had been engaged 
in for any two full yeai*s prior to the passage of the act, 
where the practice fulfilled the definition as laid down in 
section 1. 

While the question is not specifically raised in your re- 
quest for an opinion, I may state, further, that I am of the 
opinion that the two years of practice required to entitle 
one to take the limited examination must be continuous 
yeai's. Such is expressly the case where one year of the 
practice occurs in this State and the other year in another 
state, and we may conclude that the same rule holds where 
both years of .the practice occur in this State. 

In the specific case occasioning this inquiry, I am of the 
opinion that said party would be entitled to take the limited 
examination, provided the Boai*d finds that he was actually 
engaged for two full years continuously in the practice of 
optometry as defined in the act. 
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Casualty insurance — Agreement to indemnify against 
actions for damages — ^Contract of insurance by an individ- 
ual — Act of June 1, 1911. 

A contract of insurance or indemnity bond issued by a person doing 
business in another state under the name of "Retailers Indemnity 
Co.;" agreeing to indemnify the purchaser of the bond "against loss 
or damage, including attorneys* fees, court costs and wifiiess fees, 
except attorney's fees awarded adverse party, which may be sustained 
or incurred by indemnitee from the unlawful sales of liquor with- 
out his knowledge or consent . . . for which he may be liable in civil 
actions Only," is in violation of the Act of June 1, 1911, P. L. 567, 
which regulates the issuing of contracts for casualty insurance. 

The term "casualty insurance," used in the act, is not used in a 
stiict technical sense, but includes insurance of any kind against any 
change or contingency, except life, fire, marine or title insurance. 

Constitutional law — Prohibition of issuing contracts of in- 
surance by individuals — 14th. Amendment to Federal Con- 
stitution. 

The Act of June 1, 1911, P. L. 567, is not unconstitutional as being 
an infringement of the 14th. Amendment of the Federal Constitution, 
because it prohibits an individual from issuing contracts of insurance. 

Com. V. Vrooman, 164 Pa. 306, followed. 

Attorney-Generars Department. Opinion to Hon. J. 
Denny O'Neil, Insurance Commissioner. 

KUN, Dep. Att'y-Gen.,. July 25, 1917.— Referring to your 
recent inquiry asking to be advised whether a certain con- 
tract of insurance or indemnity bond issued by Retailers' 
Indemnity Company, of Grand Rapids, Michigan, to retail 
liquor dealers in this State is issued in violation of the pro- 
visions of the Act of June 1, 1911, P. L. 567, 1 beg to advise 
you as follows: 

It appears that the so-called Retailers' Indemnity Com- 
pany is not really a company, but is the trade name assumed 
by an individual of Grand Rapids, Michigan. The bond is 
signed in the following form : 

"RETAILERS' INDEMNITY CO. 

And there is attached a gold seal bearing the impression 
of the namie and domicile of the so-called company, with the 
word "Seal" in the centre. The agreement of the "com- 
pany" is to indemnify the "indemnitee," as the purchaser 
of the bond is described, "against loss or damage, including 
attorneys' fees, court costs and witness fees, except at- 
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tomeys' fees awarded adverse party, which may be sus- 
tained or incurred by indemnitee from the unlawful sales 
of liquor, made without his knowledge or consent, and by 
his agents servants or employees, for which he may be 
liable in civil actions only under the statute law" of the 
State. 

The Act of 1911, above referred to, was discussed at 
length in two opinions rendered your department under 
dates of Nov. 18, 1915, and March 22, 1916, in which you 
were advised that it is a violation of the act for an individ- 
ual, either in his own name or under a trade name "com- 
pany," to issue formal bonds or contracts guaranteeing the 
fidelity of employees. 

It was stated in the first of the opinions, after pointing 
out the regulations and other restrictive features of the act, 
that: "There are other restrictive features in the act, to 
which it is unnecessary to refer, to indicate that it is the 
clear object and purpose of this legislation to safeguard 
the public in entering into contracts for casualty insurance 
by requiring incorporation, certain minim\im capital, cer- 
tain State supervision and control, etc., as they have been 
previously protected and safeguarded by similar legislation 
relating to fire, life and other forms of insurance." 

That the term "casualty insurance," used in the act, is 
not used in a strict technical sense, in which it means in- 
surance against loss or damage to property, occasioned by 
accident, is clear from the many other purposes for which 
so-called casualty insurance companies may be incorporated 
thereunder, to wit: 

Guaranteeing the fidelity of persons holding places of pub- 
lic or private trust. 

Guaranteeing the performance of contracts other than 
insurance policies. 

Guaranteeing and executing all bonds, undertakings, and 
contracts of suretyship. 

To insure against loss by burglary or theft, or both. 

To carry on the business of credit insurance or guaranty, 
either by agreeing to purchase uncollectible debts or other- 
wise. 

To insure against loss or damage from the failure of 
persons indebted to the insured to meet their liabilities. 

To make the act completely contprehensive, there is added 
to the so-called long list of casualties specified the following: 
"To insure against loss by any other casualty not included 
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under the foregoing heads, except life, fire, miarine or title 
insurance, which may be a proper subject of insurance." 

The word "casualty" is used in the act in its generic 
sense, defined in the Century Dictionary and Cyclopedia: 
"Chance, or what happens by chance; accident; conting- 
ency," in explanation of which there appears the term 
"casualties of trade" in a quotation from George Elliot's 
"Middlemarch," I. 170. 

In other words, the act was passed to regulate insurance 
of any kind happening on any chance or contingency, ex- 
cept as therein stated, to wit, life, fire, marine or title in- 
surance, for which provision had already been made. 

The indemnity bond issued by the "Retailers' Indemnity 
Com,pany" for the purpose stated therein, as above quoted, 
is within the act. 

However, the contention has been made by the "com- 
pany," supported by some briefs, that the Act of 1911 is 
unconstitutional, as being an infringement of the 14th. 
Amendmient of the Constitution of the United States, be- 
cause it prohibits an individual from issuing contracts of 
insurance. 

It is sufficient for the purposes of this opinion to point 
out that the Supreme Court of this State took the other 
view in passing on a similar objection to the Act of Feb. 4, 
1870, P, L. 14, which prohibits any person, partnership or 
association from issuing any policy or making any contract 
of indemnity against loss by fire without authority express- 
ly conferred by a charter of incorporation : Com. v. Vrooman, 
164 Pa. 306. It may be noted, in passing, that this case 
was cited with approval in Noble State Bank v. Haskell, 219 
U. S. 104. 

You are, therefore, specifically advised that the individual 
or individuals doing business as Retailers' Indemnity Com- 
pany, of Grand Rapids, Michigan, and issuing indemnity 
bonds as aforesaid to retail liquor dealers in this State, are 
doing so in violation of the Act of 1911, and they should 
be accordingly advised to discontinue the practice at once, 
as otherwSse they and their agents may be liable to prose- 
cution. 
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Conflict of laws — Food Control Act — Cold storage law — 
Use of boric acid as a food preservative — ^Dried fish — ^Act of 
May 16, 1913. 

The Federal Food Control Act, which confers upon the President 
the control of foods, and such rules and regulations as may be pro- 
mulgated under it by the President or by the Federal Food Adminis- 
tration supersede any statute of Pennsylvania with which they may 
conflict, during the period of the existing war. 

The Pennsylvania Cold Storage Act of May 16, 1913, P. L. 216, 
is not superseded by the Federal Food Control Act unless, and until 
it conflicts with any regulations of the Federal Food Administra- 
tion. 

If the President or the Federal Food Administration makes any 
regulation regarding the sale of dried fish containing boric acid, it will 
supersede the law of Pennsylvana which prohibits the addition of boric 
acid or borates to food. 

Attomey-GeneraFs Department. Opinion to Hon. James 
Foust, Dairy and Food Commissioner. 

HARGEST, Dep. Att'y-Gen., Dec. 14, 1917.-^Your favor 
of the 10th. inst., addressed to the Attorney-General, en- 
closinsr a copy of the opinion given to Howard Heins, Esq., 
Federal Food Administrator for Pennsylvania, by Robert 
C. Taft, Acting Chief Counsel, United States Food Admin- 
istration, was duly received. 

You ask to be advised whether you are justified in treat- 
ing the cold storage law as superseded by the Act of Con- 
gress, which confers upon the President the control of 
foods, and is known as the Food Control Act. 

This Act of Congress recites that it is passed "by reason 
of the existence of a state of war," and "for the successful 
prosecution of the war and the support and maintenance 
of the army and navy." 

It provides, among other things: "The President is 
authorized to make such rules and issue such orders as are 
essential effectively to carry out the provisions of this act." 

I have carefully considered Mr. Taft^s opinion. I concur 
in his conclusions. There is, in my opinion, no doubt that, 
under the Act of Congress, such rules and regulations 
which may be promulgated by the President, or by the 
Federal Food Administration, acting under the authority 
of the President as a war measure, supersede any statute 
of Pennsylvania with which such rules and regulations 
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conflict, and you should not attempt to enforce the laws of 
Pennsylvania in conflict with any such rules and regulations. 

What I have heretofore said answers, in part, your letter 
recently forwiarded to this department, containing a com- 
munication from W. L. Danahey. . 

That correspondence suggests that much of the dried 
cod and other dried fish which come into Pennsylvania con- 
tain boric acid, applied as a preservative. The laws of Penn- 
sylvania prohibit the addition of any boric acid or borates to 
food. 

Mr. Danahey called attention to the war conditions and 
the efforts of the food administration of the Federal Gov- 
ernment to encourage the consumption of fish in order to 
conserve the meat supply. He also called attention to the 
fact that, under the Federal Food and Drugs Act of June 
30, 1906, boric acid was not forbidden, if it were applied in 
such a manner as to be removed mechanically, or by macer- 
ation in water, and the direction for such removal printed 
on the covering or package. 

I am advised that dried cod and other dried fish are al- 
ways soaked or boiled before eating, to eliminate the salt, 
and that this also removes the boric acid. 

It seems to me that, under the facts as they have been 
presented by this correspondence, this is a proper subject 
for a regulation by the Federal Food Administrator for 
Pennsylvania under the provisions of the Food Control Act. 

If such regulation is made, then it would sui)ersede the 
act of Pennsylvania, which prohibits the sale of boric acid, 
or borates, in food, as to such dried cod and other dried fish. 
You have no right to set aside the Pennsylvania statute as 
a war measure, but if the President, or those acting under 
his authority, by virtue of the Food Control Act, make any 
such regulation, then, as heretofore stated in this opinion, 
the Pennsylvania statute which conflicts with such regula- 
tion must be suspended, but only so far as it direatly or by 
necessary implication conflicts therewith. 

I do not deem it wise to advise any general rule as to the 
suspension of any of our laws. I think it better that each 
case should be dealt with as it arises. 

It is, of course, understood that the Food Control Act, 
being a war measure, will be in force only during the period 
of the war, and the regulations made under it will suspend 
the laws of Pennsylvania and your enforcement thereof only 
for such period. 
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Military law — Appointment of volunteer police — Filing 
certificate of appointment — ^Tax and fee — Recorder of deed's 
duty— Act of July 18, 1917, P. L. 1062. 

There is nothing to prevent the legislature from requiring the cer- 
tificates of appointment and oaths of volunteer police under the act 
of 1917, P. L. 1062, to be filed in the office of the recorder of deeds. 

There is nothing in the act of 1917 which requires such certificates 
to be recorded; therefore the recorder is allowed no fee by law. 

The state tax of fifty cents cannot be imposed for the filing of the 
oaths and certificates of appointment of such volunteer police officers. 

There is no reason why the governor should not issue a blanket 
certificate for the appointment of all the volunteer police officers in 
any county, instead of separate certificates for each appointee. 

The governor has the power to commission either for one year or 
for any other specific time or ''during the continuance of the present 
war with Gemnany." 

Request of Governor Bioimbaugh for opinion. 

HARGEST, Deputy Attorney-General, Nov. 23, 1917.— 
Some time ago you transmitted to this department a com- 
munication of Lewis S. Sadler, Esq., executive manager of 
the comjuittee of public safety. 

Mr. Sadler supplemented that communication in a letter 
to me. A letter to this department upon the same subject 
froni George P. Donehoo, county director of public safety 
of Potter county, was also received. 

These comim/unications ask for a construction of the act 
of July 18, 1917, P. L. 1062, which authorizes the governor 
to appoint volunteer police. 

The questions which are raised are: 

1. Whether the certificate of appointment and the oath 
required to be taken may be filed in the prothonotary's office 
instead of the recorder's office. 

2. Whether the recorder is entitled to a fee for filing said 
certificate and oath. 

8. Whether a tax of fifty cents is chargeable for filing such 
paper. 

4. Whether one certificate could be issued for all of the ap- 
pointees in one county. 

6. Whether the governor could commission to the end of 
the war, instead of for one year, so as to save duplications 
of certificates in the event that the w£u* lasted longer than a 
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The act of assembly above referred to authorizes the gov- 
ernor, upon application, **at any time during the continuance 
of the present war with Germany . , . to appoint and com- 
mission, at his discretion, such number of volunteer: police 
officers, to serve without pay, in the several counties, a3 may 
be deemed necessary. In all cities, boroughs and townships 
where there is a duly constituted police department, or. police 
commission, such voluntaiy police officers shall be jinder, 
and subject to, the authority and direction of such depart- 
ment or commission. In all other cases the governor shall 
designate and appoint such officials, or official, person or 
persons, to advise and direct said police officers and services 
to be by them performed." 

We answer the questions above propounded as follows : 

1. The act of assembly provides in § 2 as follows: "All 
police officers so appointed shall take and subscribe the oath 
provided by Art. VII of the Constitution. Such oaths shall 
be administered by an officer duly authorized to administer 
oaths, and shall be filed, together with the certificate of ap- 
pointment, in the office of the recorder of deeds.'* 

It is true, generally speaking, papers are not "filed" in the 
office of the recorder of deeds. That office is intended for 
the recording of papers required by law to be there recorded, 
but there is nothing to prevent the legislature froin, requir- 
ing these certificates of appointment and oaths to be filed 
in the office of the recorder of deeds. The legislature has 
so determined. Therefore, these certificates and oaths must 
be filed in the office of the recorder of deeds. 

2. Mr. Sadler's communication shows that the recorders of 
the various counties are claiming a fee of at least $1.50, of 
which fifty cents is for tax for the recording of such such 
certificate and oath. 

Whether the recorder is entitled to a fee for filing these 
papers depends upon the law fixing the fees for such office. 
The legislature had the right to impose a duty on the re- 
corders of requiring these papers to be filed without exacting 
a fee, therefore. The legislature is presumed to have known 
what fees were attached to the office of the recorder of deeds. 
No fee is fixed in the act of July 18, 1917, for the filing of 
these papers. Therefore, the recorder is not entitled to any 
fee for such filing, unless that fee has been fixed by some 
previous act of assembly. 

An examination of the acts of assembly, beginning with 
the act of 1868, fixing fees for the recorder of deeds, shows 
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that there has never been any fee fixed for the mere filing 
of a paper in the office of the recorder of deeds. In the act 
of May 3, 1915, P. L. 285, which relates to the fees of re- 
corders of deeds in counties of over eight hundred thousand 
and less than one million five hundred, it is provided that 
"the fees for services not herein specially provided for shall 
be the same as for a similar service," but upon examination 
of the act the fees therein provided for are all for recording, 
Verifying and noting assignments, etc., on the record, and 
the language quoted must therefore be taken to refer to the 
same character of services, viz., a service attaching to the 
recording of instruments. 

The act of July 18, 1917, only requires that these papers 
"shall be filed" in the office of the recorder of deeds. The 
term "file" does not imply that the instrument must be re- 
corded. 

"A paper is 'filed', when it is delivered to the proper officer 
and by him received to be kept on file." 2 Words and 
Phrases, 531. 

There is nothing in the act of July 18, 1917 which requires 
these certificates to be recorded. I am, therefore, of opin- 
ion that no fee is allowed by law, and therefore none can be 
exacted by the recorders of deeds of the various counties 
for the filing of the oaths and certificates prescribed by the 
act of 1917 above referred to. 

3. The act of April 6, 1830, P. L. 272, provided in § 4 "that 
the several recorders of deeds shall demand and receive for 
every deed, and for any mortgage or other instrument in 
writing offered to be recorded, fifty cents." 

The certificates of appointment of volunteer police officers 
and the oaths taken by them; when filed in the office of the 
recorder of deeds, are not filed for record, and therefore 
are not "offered to be recorded". 

The act of 1830 provides only for a tax of fifty cents upon 
instruments offered for record. It does not authorize the 
recorder to impose a tax upon instruments "filed" in his 
office. 

I am, therefore, of opinion that no tax of fifty cents can be 
imposed for the filing of the oaths and certificates of ap- 
pointment of volunteer police officers. 

4. The act provides that the governor may "appoint and 
commission, at his discretion, such number of volunteer 
police officers to serve without pay, in the several counties, 
as may be deemed necessary." 
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It also provides that ''all police officers so appointed shall 
take and subscribe the oath provided by Art. VII of the Con- 
stitution." 

The question of making one commission for all the police 
officers appointed in one county was raised, as I understand, 
for the purpose of saving the fees and tax, and it may be 
that the view which we have expressed in this opinion with 
reference to the fees and tax makes unnecessary the con- 
sideration of this question, but if for any reason it be de- 
sirable to issue one certificate of appointment for all the 
volunteer police officers in any county, there is no reason 
why the governor should not issue such blanket certificate, 
rather than a separate certificate to each appointee. 

5. The act of assembly is entitled "An act authorizing the 
governor to appoint volunteer police officers during the pres- 
ent war with Germany," etc. 

Section 1 provides that upon application the governor is 
authorized "at any time during the continuance of the pres- 
ent war with Germany, or in any other war in w!hich this 
nation m,ay become involved, to appoint and commission, 
at his discretion" such police officers. 

There is nothing in the act which limits the governor to 
commision such officers for one year. The intent of the act 
seems rather to be that they should be commissioned during 
the continuance of the present war with Germany. In any 
event, the power in the Governor is to "appoint and commis- 
sion at his discretion." 

I am; therefore, of opinion that the governor has the 
power to commission, either for one year, or for any other 
specific time, or "during the continuance of the present war 
with Germany." 



Dintaman v. Harrisburg. 



Municipalities — Eminent domain — Compensation for priv- 
ate dwellings — Opening of street— After-erected buildings- 
Act of Jan. 2, 1871, P. L. 1556. 

The proviso in § 1 of the act of Jan. 2, 1871, P. L. 1872, p. 1656, 
which is a supplement to the act incorporating the city of Harrisburg, 
providing that no compensation shall be allowed any person for houses 
built on any street from and after the time said street shall have been 
designated by •the commissioners appointed in said act, refers only to 
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buildings to be erected in the future within the lines of any street 
(which shall have been designated) and not to buildings already 
erected at that time» especially on lands not under the control of said 
commissioners. 

If the city possesses the right to take plaintiff's property the ex- 
emption from the duty of making compensation must oe clear and 
explicit, especially when the whole of plaintiff' property is taken and 
he has no remaining property to be benefited. 

Question reserved as to validity of act of Jan. 2, 1871, pro- 
hibiting allowance to plaintiff for buildings erected on his 
property after said date. C. P. Dauphin Co. Sept. T., 1917, 
No. 264. 

J. C. Nissley and B. Frank Nead, for plaintiff. 

J, E, Fox, city solicitor, for defendant. 

McCARRELL, J., May 10, 1918.— The city having resolv- 
ed to open Front street in accordance w4th the plan thereto- 
fore duly miade, instituted proceedings on Aug. 11, 1914, to 
ascertain the damage done by the opening of said street. 
All of the property belonging to the plaintiff was taken for 
the purpose, and the plaintiff having duly appealed from 
the award of the viewers, this issue was framed 
to ascertain the value of his property. A special verdict 
was rendered, finding that plaintiff's land and improvements 
made prior to Jan. 2, 1871, were worth $14,500, and that at 
the time of the taking, to wit, Aug. 11, 1914, there were 
improvements upon the property made subsequent to Jan. 
1, 1888, of the value of $6,500. There is no dispute as to 
plaintiff's right to recover the $14,500 mentioned in the 
verdict as the value of the lands and improvements made 
prior to Jan. 2, 1871. The city contends, however, that 
the plaintiff is not entitled to recover the sum' of $6,500, 
being the value of the improvements found by the jury 
to have been mlade after Jan. 2, 1871. The act of Jan. 2, 
1871, P. L. 1556, which is a supplement to the act incorpor- 
ating the city of Harrisburg, provides that no compensa- 
tion shall be made or allowed to any or persons for houses 
or other buildings erected or built by an person or persons 
on any the avenues, streets, lanes and alleys of the said city 
from and after the time said avenues, streets, lanes and 
alleys shall have been desismated by said commissioners or 
a majority of them. 

This pi'ovision is found in § 1 of the act of Jan. 2. 1871. 
It manifestly refers to buildings erected within the lines of 
any street, lane or alley which may in the future be desig- 
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nated by the commissioners referred to in the act. If the 
legislature had intended to refer to existing streets they 
would have said such streets as have been designated, but 
instead they say **shall have been designated." It im-pliedly 
prohibits the erection of buildings within the line of such 
streets and alleys and directs that no compensation shall be 
made therefor. It clearly relates only to such lands as are 
placed under the control of the commissioners for the pur- 
pose of locating and designating highways. A plan had 
been made and was presumably before the legislature, and 
that plan was ratified and confirmed by § 1 of this act. At 
that time Fi'ont street had already been laid out and certain 
buildings had been erected along the line thereof. Front 
street was an existing street and its location, as also the 
location of other streets in the city, was approved and con- 
firmed by the legislature. The location of these streets was 
not to be made by the commissioners, and the buildings in 
question here were not erected after the street had been 
designated by the commissioners. The street was in ex- 
istence long before the making and approval of the plan, 
and the buildings upon plaintiff's property do not fall within 
the prohibition as to payment contained in the act. The act 
clearly i-elates only to such lands as are under the control 
of the commissioners for the purpose of locating and des- 
ignating highways. This portion of the act does not eefer 
in any way to Front street, and the buildings in question 
here do not fall within the description of buildings for which 
payment is prohibited. This appears not only from the 
language contained in § 1 of the act which directs that pay- 
ments shall not be made for the value of buildings except- 
ing only such buildings as are erected after streets have 
been designated in the future by the commissioners. It 
also appears in § 3 of the act, which contains specific direct- 
ion in regard to Front street. This section provides as fol- 
lows : 

**Gouncil of said city shall have authority to open Front 
street in said city of a uniform width, with a portion of it 
already laid out and graded from State street to Maclay 
street, the plan and grade of which it is authorized to have 
executed and recorded within two years and shall proceed 
from time to time as it may deem necessary to open for 
public use any part or parts thereof and the same to keep 
open as other streets and alleys of said city and to that in- 
tent to enter upon such property as may be found within 
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the bounds of said plot and aftci' record of said plot all 
buildings thereafter erected, altered or rebuilt shall conform 
to the said recorded limits and all land building now erected 
and land existing between the recorded line and the river 
Susquehanna at low water mark of the same shall be taken 
for said street and estimated at an appraisement to be made 
by three freeholders of said city to be appointed by an or- 
dinance of said council, fixing their duties, and said viewers 
shall take into consideration in making their awards ad- 
vantages as well as disadvantages to each of the several 
properties by the opening of any portion of said street and 
assess any proportion of said damajroa on pioperty enhanced 
in value or wholly or in part upon said city as in their judg- 
ment may be considered equitable/' 

Thus it appears that the payment of damages for lands 
and buildings by reason of the opening of Front street was 
clearly contemplated by the act. The location of Front 
street at the point in question in this case was fixed, not 
by the commissioners named in the act, but by the very 
terms of the act itself, for this section declares that the 
street shall be opened of a uniform width with a portion of 
it already laid out and graded from State street to Maclay 
street and shall extend to low water mark of the river, 
Thus the location of the street is definitely fixed by the 
act of assembly. The quantity of ground to be occupied 
by the city is also specifically designated. Buildings were 
already erected on this ground and their existence is 
recognized, for § 1 declares that all lands and buildings now 
erected and rights existing between the recorded line and 
the river Susquehanna shall be taken for said street. There 
were buildings upon the land at the time and they are to 
be taken and they are to be paid for by the express terms 
of the act. The commissioners could not locate or fix the 
width of this street, and the provision of the statute refus- 
ing compensation for buildings relates exclusively to build- 
ings erected after the date of the act within the lines of 
such streets and avenues as might afterwards be designated 
by the commissioners, and § 3 expressly provides that all 
buildings erected and all rights exisiting between the re- 
corded line and low water mark of the river shall be taken 
for the street and estimated and paid for in the manner 
designated in the act. These buildings wiere located not 
upon any land subject to the control of the commissioners, 
but upon land designated by the act of assembly itself for 
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street purposes. 

We conclude, therefore, that the plaintiff is entitled to re- 
cover for the value of buildings located upon his land, and 
that there is nothing in the act of assembly which denies 
to him the allowance for fair compensation. They are not 
located upon the land referred to in the statute which pro- 
hibits allowance for the buildings thereon. If we are wrong 
in so construing the statute the effect and validity of the 
act denying compensation must be carefully considered. If 
the proviso of § 1 of this act is to be enforced against the 
plaintiff he will be required to surrender property worth 
$6,500 to the city without any compensation whatever there- 
for. This would be apparently unjust. The act of assembly 
which it is alleged permits the city to take the property in 
this way must be carefully considered and the court must 
be clearly satisfied that such was and is the legislative in- 
tent. As we have already stated, plaintiff's buildings are 
not situated as are the buildings with respect to which com- 
pensation is to be denied. They are located on ground 
specifically set apart for this particular street by the act of 
assembly already referr.ed to, and that act requires that 
payment be imde for the value of lands and buildings ap- 
propriated for such purposes. If the legislature had in- 
tended that no compensation should be made for buildings 
On the land so appropriated a declaration to that effect 
could readily have been made. 

The injustice of applying this proviso to the plaintiff in 
this case is peculiarly manifest. The city has taken all of 
the property belonging to him at this point and he has no 
opportunity for benefiting from other property because of 
the in^provement. He has no remaining property to be 
benefited. In all our Pennsylvania cases in which this 
question has been considered only a portion of the property 
of the citizen had been taken for public use and the decision 
in each of those cases rested apparently upon this fact and 
the inference to be drawn from!, it that the making of the 
improvement would increase the value of the remaining 
land of the citizen and thus give him compensation for the 
land actually taken. 

In re District of the City of Pittsburg, 2 W. & S. 320, Mr. 
Justice Kennedy uses the following language: 

"I ami not aware that any objection has ever been thought 
of much less made, to the mode of ascertaining the com- 
pensation in the case of roads laid out and opened under the 
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general road laws ; and as to the sufficiency of the fund out 
of which the compensation is directed to be paid, in any 
case where the pai*ty claiming it, shall be entitled to a 
pecuniary compensation, no one can doubt of it; because the 
county, within which the property taken for such purpose 
lies, is boupd to pay, and is ever deemed of sufficient 
ability to do so. But it not unfrequently happens that the 
party whose property is only taken in part for public use, 
is fully compensated for the loss of that which is taken 
by it rendering the residue of more value than the whole 
w«as before. When this is the case, it is perfectly clear that 
he can have no claim to further comipensation from any 
source. And it is not at all improbable that may turn out 
to be the case in this instance.'' 

In the case we are now considering there is no possibility 
of that result because all of the plaintiff's property is taken. 

In re Forbes Street, 70 Pa. 125, where it was held that 
there could be no recovery for the value of buildings erected 
upon a street after a map or plan of it had been improved 
and filed, only a portion of citizen's property was taken for 
the improvement and he had the opportunity of being com- 
pensated for that portion which was taken by an increase 
in value of the remainder. 

This principle is clearly recognized in the textbooks. In 
Cooley on Constitutional Limitation, 7th. Ed., p. 820, it is 
said : "When, however, only a portion of a parcel of land is 
appropriated, just compensation may perhaps depend upon 
the effect which the appropriation may have on the owner's 
interest in the remainder, to increase or diminish its value, 
in consequence of the use to which that taken is to be de- 
voted, or in consequence of the condition in which it may 
leave the remainder in respect to convenience of use. If, 
for instance, a public way is laid out through a tract of land 
-v^hich before was not accessible, and if in consequence it 
is given a front, or two fronts, upon the street, which furn- 
ish valuable and marketable sites for building lots, it may 
be that the value of that which remains is made, in con- 
sequence of taking a part, vastly greater than the whole 
was before, and that the owner is benefited instead of 
dantmified by the appropriation." 

In MofiJe v. City of Baltimore, 61 Am. Dec. 276, Chief Jus- 
tice LeGrande, at page 280, uses the following language : 

"While it is clear that the sovereign power had the right 
to impose a tax in such amount as to it may seem meet 
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and also to appropriate private property to public uses, yet 
it cannot do the latter without making just compensation 
for it. The sacredness of the rights of property is every- 
where recognized by the spirit of the common law, Magna 
Charta and our Bill of Rights. Under our present Con- 
stitution there should be no question, for it distinctly pro- 
vides that compensation shall be made before the property 
is taken. Although the language of the Bill of Rights of' 
1776 is not so distinct, its spirit is equally as comprehensive, 
so far as the right to indemnification is involved. We hol4 
therefore, that it was not competent to the legislature to 
confiscate the property of the citizen and we regard the 
provision of he act of 1817 which denies to the proprietor 
the use of his land as nothing short of an act of confiscation. 
It has been said in reply to this view that the owner of the 
bed of a street liable to be opened would be more benefited 
by the enhanced value of his adjoining property than he 
would be damaged by the appropriation of his property in 
the bed of the street. This view assumes as a fact that 
which in many cases is not so. A person may not o^yn any 
adjoining lots, and if his property lying in the street can be 
taken without compensation then it is confiscation and noth- \ 
ing else". 

These principles have been recognized in numerous cases^ 
and this decision is particularly applicable to the case now . 
being considered. Among the many cases recognizing and 
applying these principles we refer to the following: Driver. - 
V. Western Union R. R. Go., 14 Am. Rep. 276; Krier v. Mil- 
waukee Northern R. R. Co., 120 N. W. 847; In re New York, 
49 N. Y. Super. St. 119; In re Baychester Ave., 105 N. Y. 
Super. Ct. 241 ; In re Briggs Ave., 102 N. Y. 1102 ; Briggs v. 
Labette Co., 39 Kans. 90; State v. Carrigan, 36 N. J. Law 
^''S2TSi«*tW0(i-^c^^ 21 Minn. 122; In re N, 

Y. & Brooklyn Bridge, IsTTT'^Sfcrper. Ctv^4-;-Forster v. 
Scott, 136 N. Y. 577 (18 L R. A. 543) ; German-American. 
Real Est. Co. v. Meyers, 52 N. Y. Super. Ct. 440. ^^ - 

These authorities, taken as they are from states, seen^ 
to rest upon the sound principle that legislative provisions 
permitting the use of private property for public use withT r 
out the making or securing of just compensation are in- . 
valid. The same general principles run through all the de-r. 
cided cases, and the few cases in which it has been decided 
otherwise have been cases where only a portion of the 
citizen's property has been taken for public use. The Penn- 
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sylvania cases holding otherwise are cases of this kind. 
Qnly a portion of the citizen's land had been taken and he 
was left a part which might be enhanced by reason of the 
proposed improvement. We have not been referi-ed to any 
decided case in any state where compensation for buildings 
erected has been refused where the whole of the property 
has been taken. In the present case it is clear that the 
plaintiff cannot be benefited or derive any compensation be- 
cause all of his land at the point in question has been taken. 
His property to the extent of $6,500 in value has been taken 
by the city for public use. To allow the property of the 
plaintiff to be thus taken would seem to be a violation of 
the Constitution of Pennsylvania as also of the United 
States. If the city possesses the right so as to take the 
plaintiff -s property the exemption from the duty of making 
compensation must be clear and explicit. The proviso con- 
tained in the act of Jan. 2, 1871, as we have already indi- 
cated is not clear and explicit and the impi-ovements for 
which the city contends it is not liable to make compen- 
sation ar^ not the improvements designated in the statute. 

The buildings and improvements here in question were 
not erected upon any street or highway laid out after the 
approval of the street as a public highway. . They are lo- 
cated on ground other than that described in the act. and it 
is by no mjeans clear that this exemption applied to the 
buildings in this case. The Bill of Rights, the Constitution 
of ^Pennsylvania and the Constitution of the United States 
all guarantee to the plaintiff con>pensation for his pi^opierty 
wjien taken for public use. In this case the property has 
tak^n so taken. We are of opinion that the building's, the 
v^lu^ of: which is in controversy here, are not buildings 
within the contemplattion of the act of 1871 because not 
greeted upon any street referred to in the proviso to the 
apt- ^The buildings are erected within the line of a street 
designated for public use long before the passage of the 
act and not upon any highway afterwards laid out or ap- 
proved. The proviso declaring th^t no compensation shall 
be. made does not, in our opinion, apply to the plaintiff's 
buildings in this case. 

We therefore conclude that the resei-ved question as to 
thq validity of the act of June 2, 1871, must be decided in 
^avor of the plaintiff upon the grounds hereinbefore sug- 
gested. The proviso upon which the defendant relies for 
exemption from payment does not apply to the plaintiff's 
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buildings. We therefore direct that judgment be now en- 
tered upon the verdict in favor of the plaintiff and against 
the defendant for the aggregate sum of $21,000, being the 
total value of the land and improvem^ents taken by the city 
on Aug. 11, 1914. Judgment to be entered upon the verdict 
upon payment of the jury fee. 



Official Statements. 



Public officers — Right of officer to take his own affidavit — 
Public policy. 

The statement required under § 22, act of July 7, 1913, P. L. 672, 
providing that fines collected for violation of the same shall be re- 
ported to the state high\Yay department by such collector, e. g., a jus- 
tice of the peace, must be sworn to before some officer other tiian 
such justice of the peace making such return. 

No officer can legally take his own affidavit; nor his own acknowl- 
edgment. 

Request of Frank B. Black, state highway conunissioner, 
for opinion. 

KELLER, First Deputy Attorney-General, Feb. 8, 1917. 
— I have your favor of the 25th. ultimo, inquiring whether, 
under § 22 of the law relating to motor vehicles, approved 
July 7, 1913, P. L. 672, which provides that sworn state- 
ments of all fines and penalties collected under the provisions 
of the act for violation of the same shall be made to the 
state highway department by the officer imposing or re- 
ceiving the same, a justice of the peace or other officer 
making such return can take his own affidavit and swear 
to the truth of the ma,tters therein contained, or whether 
such statement should be sworn to by him before some 
other officer than himjself. 

While an examination of the decisions in this state fails 
to discover any ruling of the courts squarely upon the sub- 
ject, in my judgmient, this is due not to any uncertainty as 
to the law on the question, but rather to the fact that it hns 
heretofore been universally accepted that no officer could 
legally take his own affidavit. 
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In case of King v. Wallace, 3 Dumford & East 403, it was 
held that an affidavit to a petition for an attachment for 
contempt of court might not be taken before the attorney 
or agent of the prosecutor. 

In many states of this country it has been held that an 
interest, such as being a partner or attorney for the affiant, 
or an officer or stockholder of a corporation interested, will 
disqualify an officer or magistrate from taking an affidavit. 
This has been decided not only because of positive statutes 
forbidding the same, but on the broad ground of public 
policy. 

In the case of Fair v. Bank, 67 L. R. A. 851, the Supreme 
Court of Kansas said : "That one who is of counsel, or is re- 
lated to either party or is otherwise interested in the event 
of an action, should be barred, even in the absence of our 
statutory provision, is too evident for discussion." 

The f ollowng extracts from Ruling Case Law give the best 
thought from the reported decisions: *'The proper admin- 
istration of an oath or affirmation requires concurrent act- 
ion on the part of the affiant and an authorized officer. 
Either it must be administered by the officer to the affiant, 
or asseveration must be made to the truth of the matters 
contained in the affidavit by the party making it, to the 
officer with the latter's consent; otherwise there can be no 
affidavit. ... To make a valid oath or affirmation there must 
be some overt act which shows that there was an intention 
to take an oath or affirmation on the one hand and an inten- 
tion to administer it on the other ; for even though such in- 
tention actually did exist, if it was not manifested by an 
unambiguous act, perjury could not be based thereon, and 
the affidavit Would be insufficient." (Vol. I, p. 765.) 

The law contemplates one person who administers the 
oath and another person who takes the oath. An oath 
cannot properly be administered by one man to himself. 
This position is supported by the fact that it would be im- 
possible to convict a person taking a false oath before him- 
self of purjury, for ordinarily the person administering the 
oath is the only witness to prove its administration, and he 
could not be compelled to testify in ^ criminal prosecution 
against hinuself if he was charged with perjury in having 
thus sworn falsely. 

The same ruling has been held with regard to acknowledg- 
ments: "As a rule, the grantor or obligor in a deed or 
other instrument is disqualified to take the acknowledgment 
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or proof thereof . . . . The gi-antee or obligee in an instru- 
ment is disqualified on grounds of public policy from actr 
ing in an official capacity in taking and certifying the ack- 
nowledgment of the grantor or obligor." 1 Corpus Juris 
805. 

You are, therefore, advised that the statement provided 
for by § 22 of the act approved July 7, 1913, must be sworn 
to before some other officer than the person making such 
return. 



Senatorial Vacancies. 



Election law — Public officers — State senator — ^Manner of 
filling vacancies — Duty of president of the senate — ^Appoint- 
ment of senator to position of superintendent of hospital — 
Foi-m of writ— Acts of July 2, 1839, P. L. 526, and Jan. 16, 
1855, P. L. 1 — Constitutional provision. 

Unless a special session of the legislature is called, the president of 
the senate is required to direct the special elections to fill senatorial 
vacancies to be held at the time appointed for holding the general 
elections. 

Unless a special session of the legislature is called by the governor, 
it is a useless proceeding to issue writs for special elections to fill 
such vacancies, to be held at the same time that the general election 
for the full term is held. 

When a special session of the legislature is called by the governor, 
it is a useless proceeding to issue writs for special elections to fill such 
vacancies,, to be held at the same time that the general election for 
the full term is held. 

When a special session of the legislature is called by the governor, 
it is the duty of the president of the senat - to issue writs for special 
elections in accordance with the act of 183? P. L. 526, and act of Jan. 
16, 1855, P. L. 1. 

When the terms of senatorial offices d-^ not expire until Dec. 1, 
19^19, and vacancies have occurred, it is t> duty of ,the president of 
the senate to issue writs calling for special .actions to fill such vacan- 
cies for the unexpired terms. 

Unless a special session of the legislature is called by the governor, 
the date of holding such special elections must be the time for hold- 
iner. the general election in 1918. 

While it is not mandatory it is advisible for the president of the 
senate to issue his writs for special elections long enough before the- 
spring primary election day to permit nominations to be regularly 
made; otherwise nominations will have to be made according to the 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 221 

Senatorial Vacancies 

party rules. 

When the president of the senate has issued writs for special elec- 
tions to be held at the time for holding the general election in Novem- 
ber, and the governor has called a special session of the legislature, 
it is the duty of the president of the senate to countermand the wtits 
issued and issue new writs. .; . . 

When a senator has been appointed superintendent of a state hos- 
pital for the insane, no vacancy in the office of senator has arisen, .in- 
asmuch as said superintend acy is not a civil office within the mean- 
ing of the Constitution. i' 

Form of writ for special ejection with instructions prepared by the 
attorney-general. 

Request of Frank B. McClain lieutenant-governor, for 
opinion. 

KELLER, First Deputy Attorney-General, Jan. 21, 1918. 
-^I have your favor of the 8th. inst. requesting to be ad- 
vised: 

(1) As to whether it is mandatory upon you to issue writs 
preceding the primary election of May, 1918, for si)ecial elec- 
tions to fill vacancies existing in the eighth and forty-seconil 
senatorial districts, the regular terms of which will expire 
on Dec. 1, 1918. 

' (2) Whether it is mandatory upon you to issue writs 
prior to the May primiary of 1918, for special elections to fill 
vacancies existing in the third, twenty-ninth, and forty- 
third senatorial districts, the regular terms of which will 
not expire until Dec. 1, 1919. 

The Constitution provides (Art. 11, Sec. 2) : **When- 
ever a vacancy shall occur in either house the presiding 
officer thereof shall issue a writ of election to fill such va- 
cancy for the remiainder of the term." 

The statute law on the subject is contained in the follow- 
ing acts : 

Act of Jan. 16, 1855, P. L. 1 : ^'Section 1. That whenever 
a vacancy shall have occurred, or may hereafter occur, in 
either house of the legislature of this commonwealth, dur- 
ing the recess of the legislature, and the membej:'s thereof 
may have been or may be required, either by their own ad- 
journment, by the governor or otherwise, to meet atspme 
time previous to the next general election, the speaker shall 
issue the writ and appoint a time for holding said election 
to fill said vacancy, as provided for by § 36 of the act (of 
1889, P. L. 526) , to which this is a supplement." 

Act of July 2, 1839, P. L. 526: ^'Section 35. Every writ 
which shall be issued by the speaker of either house of the 
legislature, in pursuance of the Constitution of this com- 
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monwealth, to supply a vacancy in such house, shall be 
directed to the sheriff or sheriffs of the proper county or 
counties, as the case m^y be, and shall particularly express 
the day on wfhich the election shall be held to supply such 
vacancy. If such writ shall be issued by the speaker (pres- 
ident) of the senate, during the recess of the legislature, 
he shall except as is hereinafter provided, direct the elec- 
tion to be held at the time appointed for holding the gen- 
eral elections. 

"Section 36. If such vacancy shall happen during the ses- 
sion of the legislature, or if the members shall be required 
by their own adjournment, or by the governor, to meet at 
somie time previous to the next general election, the speak- 
er issuing the writ, shall appoint a time as early as may be 
convenient, not exceeding thirty days thereafter, for hold- 
ing such election. But if the return of such election cannot 
be made before the tim^ appointed for the adjournment of 
the legislature, such writ shall not be issued, or if issued, 
shall, in the case of a vacancy in the house of representa- 
tives, be countermanded, and in ^ case of a vacancy in the 
senate, shall, by another writ issued as aforesaid, be ex- 
tended until the next general election. 

"Section 37. If, after a writ shall have been issued, di- 
recting the election to fill such vacancy to take place on the 
day of the general election, or countermanded a previous 
writ, as aforesaid, the governor shall issue his proclamation 
for convening the legislature, the sheriff to whom such writ 
shall be directed, shall give notice, as is hereinafter pro- 
vided, of an election to be held within thirty days after the 
date of such proclamation. 

"Section 38. Every writ for holding a special election as 
aforesaid, shall be delivered to the sheriff, to whom the 
same shall be directed, at least fifteen day before the day 
appointed for such election, who shall forthwith give due 
and public notice thereof throughout the county, at least 
ten days before such election, and shall send a copy thereof 
to at least one of the inspectors of each election district 
therein." 

It will be noted that, unless a special session of the legis- 
lature is called, the president of the senate is required to 
direct the special elections to fill vacancies to be held at the 
time appointed for holding the general elections. 

With reference to the eighth and forty-second senatorial 
districts elections, 1918.. Unless a special session of the 
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*l6jfifllature ghould be called by the governor it would be a 

JOseless proceeding to issue writs for special elections to 

^fiU vacancies* to be held at the time that the general election 

'for the full term is held. Unless, therefore, a special ses- 

ifion of the legislature should be called by the governor, you 

^e advised that as to vacancies in office which will expire 

' on Dec. 1, 1918, it is not necessary for you to issue writs to 

nil the vacancies at all. 

If a special session of the legislature should be called by 
the governor it will then be your duty to issue writs for 
special elections to be held at a time fixed by you but, at 
least, fifteen days thereafter and deliver the same to the 
sheriff of the proper counties in order that they may be exe- 
cuted in accordance with the statute above quoted. 

(2) With regard to the third, twenty-ninth, and forty- 
thii'd senatorial districts the situation is different. The 
terms of these offices will not expire until Dec. 1, 1919, and it 
is, therefore, your duty to issue writs calling for special elec- 
tions to fill these vacancies for the unexpired temv Unless 
a Special session of the legislature is called by the governor 
you should fix the date of holding these special elections as 
the time for holding the general election in November, 1918. 
While the primary election this year will be held on May 
' il, all nominations for offices must be filed at least forty 
days before that date, that is, by April 11. While it is not 
'mandatory upon you to do so, it would be advisible to issue 
your writs calling for special elections in these districts long 
enough before April 11 to permit nominations to be reg- 
ularly made in the manner prescribed by the primary laws 
of the comlmonwealth. As before stated, however, it is not 
mandatory upon you, and if the writs are not issued by you 
prior to April then nominations will have to be made accord- 
ing to the party rules. 

If, after you issue writs for special elections to be held 
at the timte for holding the general election in November, 
a special session of the legislature should be called by the 
governor, it would then be your duty to countermand the 
previous writs and issue new. writs for holding special elec- 
tions to the several sheriffs, at least fifteen days before the 
time appointed by you for such elections. 

With regard to the twenty-second senatorial district, I 
beg to advise you that there is no vacancy existing. The 
attorney^general has advised the senator from that district 
that there is nothing in the Constitution to prevent him 
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from accepting the position of superintendent of the State 
Hospital for the Insane at Fai-view; that said superihtend- 
ency is not a civil office under the commonwealth within the 
meaning of the Constitution; that it is simply a place t)f 
employment under a corporation created by tiie: conimdn- 
wealth as one of its agencies for the I'elief of -the insairfe of 
the state, and no more debars him f rom exercisihg his office 
of senator than a person holding the office of trustee of »She 
same institution is debarred from being a senator of this 
state. , , .. 

I enclose herewith :a form of writ for such special eleiJ- 
, tions, which you may use in this connection.^' 

■ FORM OF WRIT. ^ " > . •' 

COMMONWEALTH OF PENNSYLyANIA, SS. T ^ 

To . sheriff of the county of . . *. .' ; . . •; 1 . . . 

GREETING: Whereas, a vacancy exists in the offiofe of 
senator of the commonwealth of Pennsylvania for the. . .'.• . . 

senatorial district, composed of v .:......• . v . , 

caused by reason of the .of .......;. .\ .";., 

the senator from said district, on the .... . . . . ... . . .day bf 

......;....; ,one thousand ninfe hundred and seventeerit - 

Now, therefore, I; Frank B. McClain, lieutentot-gove^nor 
and ^ex-officio president of the senate 6f the commonwealth 
of Pennsylvania, by virtue of the authority yestM in me by 
the Constitution of the state of Pennsylvania arid by th6 act 
of assembly in such case made and provided, do hereby com- 
mand you: That you cause an election td be held in the 

said senatorial district dn the fifth day of 

November, A. D., one thousand nine hundred and'ei^hte^n, 
being- the time appointed for holding ^the '^^nei-al ^electit^h, 
to choose a person to represent said.-. . . -. . . . ; . i. senatorial 

district in the senate of Pennsylvania for the remainder 'of 
the term expiring December first, one thousand nine htih- 
dred and nineteen, and that you give due and plrblic notice 
of said election throughout said .■.-.■: .... . . ... . . . '. seiiatorial 

district and to at least one of the inspectors of each 'elec- 
tion district therein, in the form and manner directed 'by 
law. ' ^ ■ - ;= -^ . .''■■'■' •■./"".' ' >' 

Given under my hand seal at HaiTisburg, Petin^ylvari^a, 

this day of . ..:... ... . ., A. D., one th6i^- 

sand nine hundred and eighteen. ,, >: . . ' 

\^ ■ ■■ ■ . .. ............ :i.V..:(Seiil) 

Lieutenant-Governor and President of the Senate. 
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INSTRUCTIONS. 

'I V Under § 35 of the act of July 2, 1839, P. L. 519, the writ 
issued by- the president of the senate calling for a special 
election to fill a vacancy in the office of senator in any dis- 
trict, must be directed to the sheriff of the county in which 
such vacancy exists, and must set forth the day on which 
th^ election to fill such vacancy is to be held, which, as to 
vacancies occurring during the recess of the legislature, or 
at such a t^imle that the return of the writ cannot be made 
beforJB the adjournment of the legislature, is directed to be 
the tinie appointed for holding the general elections. 

The writ must be delivered to the sheriff at least fifteen 
days before the day fixed for the election, and the sheriff 
nfiuat give due public notice by proclamation of such elec- 
tion at least ten days before the election and must send a 

.copy of such proclamation to at least one of the inspectors 
of each election district in the senatorial district wherein 
the vacancy occurs. 

The return of the election is to be made by the prothono- 
tary to the secretary of the commonwealth, who upon the 
receipt of the return, shall deliver the same to the senate as 

. soon as it convenes. 



Lancaster Auto. Club v. Manor Turnpike Road Co. 

Road law — Quo warranto — Power of attorney-general *to 
tefuse writ— Similar complaint pending before public 
service commission — Special statutory remedy for conlplaiht 
— Practice. 

The Lancaster Auto. Club petitioned the attorney-general to issue a 
wlit, pf q(uo warranto against the Manor Tumpike Road Company. 

'The*tumpike intervening as defendant admitted all the averments m 
the petition, and set forth that the club had raised the same questioiis 

».J>efore the public service commission, where the matter was still pehd- 
jWig, ^nd a,lso pointed out that by the charter of the turnpike a failujre 
to keep the road in repair may be remedied by certain procedure spe- 
cfielly prbvided'by the act of March 30, 1848. Held, that the attomey- 

^^general had exercised proper discretion in declining to permit the use 

' of the name of the commonwealth in quo warranto proceeding to f or- 

. felt charter. 
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Petition for writ of altertiative mandamus to the attorney- 
general to show cause why the Lancaster Automobile Club 
should not have leave to institute quo warranto procefKlinffist 
in tile name of the commonwealth against the Manor Turn- 
pike Road Company. C. P. Dauphin Co. Com. Docket, 1917, 
No. 172. 

Prichard, Saul, Bayard & Evans, for Lancaster Aoto- 
mobile Club. 

John A. Nauman, for Manor Turnpike Road Company. 

Francis Shunk Brown, attorney-general, for common- 
wealth. 

McCARRELL, J., Feb. 8, 1918.— The single question raised 
by this record is Whether or not the attorney-general of the 
commionwealth has abused his official discretion in declin- 
ing to permit the use of the name of the commonwealth in 
a quo warranto proceeding to be commenced at the instance 
of the Lancaster Automobile Club in the name of the com- 
monwealth for the forfeiture of the charter of the Manor 
Turnpike Road Company. There seems to be no real dis- 
pute in regard to the facts. On Oct. 9, 1917, the Lancaster 
Automobile Club filed its petition in this case asking that a 
writ of alternative mandamus issue, directed to Francis 
Shmik Brown, attorney-general of Pennsylvania, request- 
ing and directing him to permit the petitioner, upon giving 
security as required by law, to issue a writ of quo warranto 
against the Manor Turnpike Road Company to show cause 
why it should continue to exercise its franchise or show 
cause why such writ should not be issued. On the day of 
the presentation of this petition the issuance of a formal 
writ was waived by the attorney-general and service there- 
of accepted. On Oct. 18, 1917, the attorney-general made 
answer and return to the foregoing petition of the Lancaster 
Automobile Club and the writ of alternative mandamus 
awarded thereon. On Oct. 28, 1917, permission was given 
to the Manor Turnpike Road Company to intervene as a de- 
fendant in this proceeding, and on Nov. 8, 1917, the Manor 
Turnpike Road Company filed its answer to the writ of al- 
ternative mandamus. The answer of the attorney-general 
practically admits all the averments of fact contained in 
the petition of the Lancaster Automobile Club, and alleges 
that on March 31, 1916, the said Lanscaster Automobile 
Club made complaint to the public service commission «f 
this commionwealth raising the identical questions Bdi^t 



Digitized by VjOOQIC 



1918 DAUPHIN COUNTY REPORTS 227 

Lancaster Auto. Club v. Manor Turnpike Road Co. 

to be raised in the application to the attorney-general for the 
use of the name of the commonwealth in quo warranto pro- 
ceeding to forfeit the charter of the turnpike road. A hear- 
ing or hearings were had before the public service commis- 
sion and it was agreed by the parties that the commission 
should send its engineer to Lanscaster to inspect the turn- 
pike and report its condition to the commission, and it was 
further agreed, the inspection having been made by the en- 
gineer of the commission, that the whole matter of com- 
plaint, except the question of the forfeiture of the charter, 
was before ttie commission. This proceeding is still pending 
before the commission, no final order having been made 
thereon. Application was then made to the attorney-gen- 
eral for permission to use the name of the conmionwealth 
in quo warranto proceedings to forfeit the charter of the 
Turnpike Road Company. The attorney-general in his an- 
swer avers that the petitioner having flrst made application 
to the public service commission and the subject of com- 
plaint being before said commission and undecided, it was 
proper for him to refuse the name of the commonwealth 
in quo wiarranto proceedings. The same position is con- 
tended for in the answer of the Manor Turnpike Road Com- 
pany, which we permitted to intervene in this case. In this 
answer the Turnpike Road Company calls attention to the 
charter of the Manor Turnpike Road Company and the 
provisions contained in the said charter for remedying the 
injury and redressing the wrongs complained of in the 
petition of the Lancaster Automobile Club. The Manor 
Turnpike Road Company is given all the rights and powers 
granted to the Lanscaster and Susquehanna Turnpike Com- 
pany by the act of March 30, 1848, P. L. 298. In 9 11 of this 
act the procedure, in case of failure to keep the turnpike 
road in proper repair, is fully set out in 9 15 of the act and 
permits complaint to be made by the freeholders who are 
aggrieved at the condition of the turnpike road to make 
complaint and information to any justice of the peace which 
justice shall issue a precept directing any constable to sum- 
mon three judicious freeholders to meet at a certain time 
and place in the said precept to be mentioned and make in- 
quiry as to the condition of the tumpjike road. Provision 
is made for the report of this inquisition or commission, 
and in case the report is that the road has not been kept in 
proper repair the collection of tolls for the use of said turn- 
pike road between the points named is entirely suspended 
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until the. road is put in proper condition, and in addition, 
if not properly repaired by the next court of quarter ses- 
sions, the managers may be indicted and fined in the san^ 
way supervisors of highways may be fined for neglect of 
their duties. The Turnpike Road Company contends that 
these remedial provisions contained in its charter exclude 
quo* w?an-anto proceedings, and refer to the case of Com. v. 
Allegheny Bridge Co., 20 Pa. 185. In that case it is said: 
*fThe writ of ^uo.waiTanto is not allowed where the law af- 
fords a private remedy." :- 

I*- is 'further contended by both the attorney-general and 
the Turnpike Road Company that the matters contained in 
the complaint must be disposed of by the public service com- 
mission, to whicfh apt)lication was made, as already stated, 
'by the petitioner here. In the matter of Bellevue Boro. V. 
The Ohio Valley Water Co., 245 Pa. 114, Justice Elkiii, 'i^t 
pageJ 116, uses the following language: • ' 

' '^*We fully agree with the general conclusions reached by 
thfe learned court below, and nothing contained in this i^e- 
cord; orsiaid in the argument, would warrant us in di^turb- 
itig the decree refusing the motion for a preliminary iiijiint- 
tioti. ; If the case in any of its aspects involves the relasoij- 
able^^ss or urireasonableness of Water rates, it is a sufficient 
anstver to say that the section of the act of April 29, 1874, 
I^; L. 73, which gave courts the power to determine questions 
6f this character was repealed by the public service company 
laWj approved July 26, 1913, P. L. 1374. In other words, 
the legislature took this power away from the courts aiid 
conferred it upon the public service commission. Hereafter, 
so long as the act of 1913 remains in forte service corppria- 
tidns, must in the first instance b6 submitted to the public 
service commission when challenged. This is now the de- 
clared statutory policy of the law, and it is binding hot ortly 
tipon the interested parties, but upon the courts as well." 
' To the same effect is New Brighton Boro. v. New Brij^Ti- 
ton Water Co., 247 Pa: 232. In this latter case the proceed- 
ing was by quo warranto to obtain the ownership of the 
workS' of the Water company. The borough applied for a 
writ of mandamus to require the water Company to furnish 
a statement of cost of installing the water company. No 
application had been made to the public service commission. 
'Rie lower court awarded the writ but was reversed by the 
Supreme Court, which declared at page 242: 

"Therefore, since the approval of the commission must be 
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first 'had and obtained' before the present plant can be act- 
ually acquired or operated by the borough, application 
should be made to that body before any future proceedings, 
mandamus or otherwise, are instituted in the courts." 

In the present case we are unable to see that the attorney- 
general has in any manner abused his discretion in de- 
clining to permit the use of the name of the commonwealth 
in quo warranto proceeding against the TuiTipike Road Com- 
pany. As the Supreme Court has apparently decided in 
regard to the powers of the public service commission, the 
time has not yet come for the issuance of any such writ. 
The attorney-general seems to have been exercising the 
discretion vested in him in accordance with the case of 
Cheetham v, McConnick, 178 Pa. 186, and other like cases. 

We are therefore constrained to dismiss the petition filed 
in this case at the costs of the petitioner. 



Female Car Cleaners, 



Labor law — Employment of woman to clean cars — Act of 
1913. 

The employment of females over twenty-one years of age as car 
cleaners between the hours of 10:00 p. m. and 6:00 a. m. is not unlaw- 
ful. 

The act of 1913, P. L. 1024, relates to the employment of women 
solely in a "manufacturing establishment"; car. barns of a railway 
company do not fall within the inhibition. 

Request of Lew R. Palmer, chief inspector of the depart- 
ment of labor and industry, for opinion. 

COLLINS, Deputy, Attorney-General, Oct. 2, 1917.— There 
was duly received your communication of the 22nd. ult. ask- 
ing to be advised as to whether females over twenty-one 
years of age may lawfully be employed between the hours 
of 10:00 p. m. and 6:00 a. m. as cai* cleaners.. 

As I understand, the proposed work is to be done at the 
ear bams of a certain railway company, which desires to 
emt)loy women both day and night at such work. 

This question arises under the female labor law of July 
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25, 1913, P. L. 1024. The only provision in said act for- 
bidding the employment of women over twenty-one years 
of age after 10:00 p. n^ and before 6:00 a. m. is that con- 
tained in § 4, which relates solely to their employment in a 
"manufacturing establishment." It is needless to point out 
that the work here proposed does not come within that class 
and hence does not fall under the inhibition of said provision. 
You are therefore advised that the employment of fe- 
males, who are over twenty-one years of age, as car cleaners, 
between the hours of 10 :00 p. m. and 6 :00 a, m, is not unlaw- 
ful. Care should be taken, however, to see that in case of 
such employment there is full compliance with said act as 
to the hours per day and per week, and number of days per 
week permissible for female employes, and also that there be 
stiict observance of the various provisions of the act as to 
the intervals of rest, sanitary safeguards, etc., as thereby 
required. 






Soldier Vote. 



Elections — ^Payment of commissioners to take soldier vote 
—Acts of Aug. 25, 1864, P. L. 990, and May 11, 1909, P. L. 
519. 

Seetion 26 of the act of Aug. 26, 1864, P. L. 990, authorizing the 
taking of the soldier vote, sufficiently sets forth the amount to be ex- 
pended, and the purpose of the expenditure, as contemplated by the 
act of May 11, 1909, P. L. 519, forbidding the payment of any money 
out of the state treasury except in pursuance of an act setting forth 
the amount to be expended and its purpose. 

The commissioners appointed to take such vote can be paid out of 
the funds of the treasury not otherwise appropriated, after their ac- 
counts hare been duly audited. 

Request of Robert K. Young, state treasurer, for opinion. 

KELLER, First Deputy Attorney-General, Jan. 23, 1917.- 
This department is in receipt of your favor of the 9th. inst., 
inquiring whether § 26 of the act of Aug. 25, 1864, P. L. 990, 
authorizing the taking of the soldier vote, is not repealed by 
the act of May 11, 1909, P. L. 519, forbidding the payment 



Digitized by VjOOQIC 



1W8, DAUPHIK COUNTY REPOETS 281 

Soldier Vote 

of any money out of the state treasury except in pursuance 
of an act of assembly setting forth the amount to be expend- 
ed and the purpose of the expenditure, 

I begr to advise you that this matter was considered by the 
attomey-fifeneral at the time of the giving of his opinion to 
the governor (Aug. 23, 1916) with reference to the taking 
of the vote of the electors of this commonwealth while en- 
gaged in the military service of the United States at the 
Mexican border. 

Section 26 of the act of Aug. 25, 1864, P. L. 990, reads as 
follows: "Said commissioners shall receive, in compensation. 
fpr their services under act, ten cents per mile, in going to 
and returning from their respective regiments, estimating 
the distance of travel by the usually traveled route ; and it 
is hereby made the duty of the auditor-general and state 
treasurer to audit and pay the accounts therefor, in the 
same manner as other claims, are now audited and paid by 
law; all commanding and other officers are requested to aid 
the commissioners, herein appointed, and to give them all 
pnoper facilities, to enable them to carry out the design and 
intention of this act." 

This constituted a direction to the auditor-general and 
state treasurer to audit and pay the accounts of the com- 
missioners on the basis of ten cents per mile in going to and 
returning from their respective regiments (estimating the 
distance of travel by the usually traveled route as full com- 
pensation for their services and was an appixjpriation of the 
aipount when thus audited and determined. 

An appropriation has been defined by this department to 
be a legal direction or authority to pay a sum certain or 
limited to an amount which it shall not exceed, made by an 
act of assembly in a form and for a puiTX)se not prohibited 
by the constitution. Opinions of Attorney-General, 1895-96, 
P9geS62. 

The apiount here appropriated is ten cents per mile act- 
ually traveled. While the entire amount is not fixed it is 
capable of definite ascertainment. Id est certum quod cer- 
ium r?ddi potest 

This w)as the state of the law on this subject when the 
Gpnstitution of 1879 was adopted. 

It wias therein provided. Art VIII, Sec. 6 as follows: 
**Whenever any of the qualified electors of this common- 
wealth, ahallbe.in actual military service, under a requisition 
fj^^mi t^e. President of the United States or by the authority 
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of this commonwealth, such electors may exercise the right 
of suffrage in all elections by the citizens, under such r^g- 
ulations as are or shall be prescribed by law, as fully a^ if 
they were present at their usual places of election.'' 

There has been no change since the adoption . of the Constir 
tution in the law relating to the taking of the soldier vote, 
and § 26 is therefore in full force and effect unless it is re- 
pealed by the act of May 11, 1909, P. L. 519, making it un- 
lawful for any officer of the commonwealth to authorize the 
payment of, or for the state treasurer to pay any money 
out of the state treasury except in accordance with the pro- 
visions of an act of assembly setting forth the amount to 
be expended and the purpose of the expenditure. 

This act does not expressly repeal the act of 1864, or any 
section of it. Does it do so by implication, 

IiTiplied repeals of statutes are not favored, If two 
statutes can stand together, the later does not abrogate the 
earlier. Citizens' Elec. Illu. Co. v. Lackawanna & Wyoming 
Valley Power Co., 255 Pa. 145. 

In this case the Supreme Court adopted the language of 
Judge Endlich, in his work on the Interpretation of Statutes, 
§ 210, as follows: "In order to give an act not covering the 
entire ground of an earlier one, nor clearly intended as a sub- 
stitute for it, the effect of repealing it, the implication of an 
intention to repeal must necessarily flow from the language 
used, disclosing a repugnancy between its provisions and 
those of the earlier law, so positive as to be irreconcilable by 
any fair, strict, or liberal construction of it, which would, 
without destroying its evident intent and meaning, find for 
it a reasonable field of operation, preserving at the samb 
time the force of the earlier laws, and construing both to- 
gether, in harmony with the whole course of legislation 
upon the subject." ... 

Furthermore, in the present case, the express mandatil 
of the Constitution should not be nullified if, by any'f^r 
construction of the two acts of assembly, they can stand 
together. V /. I 

I am of the opinion that § 26 of the act of Aug. 25, lSiB4; 
sufficiently sets forth the amount to be expended, and the 
purpose of the expenditure, as contemplated by th6 ac^' 6i 
May 11, 1909, and that it is therefore not repealed by that 
act. ' . , >\ 

I beg to advise you, therefore, that, in my judgriient^ ittfj 
further specific appropriation is necessary and that you are 
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justified in paying: mileage to the said commissioners, out of 
the funds in the treasury not -otherwise appropriated, after 
their accounts have been duly audited according to law. 



Enterprise Manufacturing Co. 

Corporations— Amendment to charter — SiUe of real estate 
without consent of majority of stock — Practice. 

An amendment to a charter, which practically places in the power 
of the minority of the stock the disposition of the property of the 
corporal ien, should not be granted on the mere aflfidavit of the presi- 
dent or secretary of the company, unaccompanied by like proofs 
necessary in connection with the increase of its stock or indebtedness. 

The governor before passing upon a proposed amendment to charter 
relating 4o the disposition of real estate by tlie minority, should re- 
(luirc proof of the advertisement of the notice of the stockholders' 
»)ieeting called for the purpose published in one of the newspapers 
in the proper county for at least thirty days, or waiver of notice 
duly signed by all the stockholders and the production of a certified 
copy of the minutes showing that the report was unanimously adopted 
or the return of the judges of election showing the number of votes 
for and against the resolution; accompanied also by sworn proof 
that the proper notices of the application for amendment were duly 
published as required bv the act of March 81, 1905. l\ L. 1)3, and cor- 
rect information that all reports required by the auditor-general have 
been filed and all taxes due the commonwealth paid. 

Tho opinion of the attomey-general in the case of Penna. Stave 
Co., 82 Pa. C. C. 347, must be limited to corporations which are in- 
corporated under Clause 18 of the second class and to such case as 
squarely meets the facts of that case. 

Even with an amendment inserted in the charter empowering the 
directors to sell or lease real estate without the consent of the ma- 
jority of the stock, the directors would not have power to make such 
sale or dispo.sition as would amount to a virtual giving up of its fran- 
chises as a corporation. 

Request of lion. Martin G. Brumbaugh, governor, tot opin- 
ion. 

KFAAjFAI, P'irst Deputy Attorney-General, June 7, 1917. 
—I have bel'ore nie the application of the Entei'prise Manu- 
facturing Company of Pennsylvania for an amendment to 
its charter, which you referred to me on May 31. I beg to 
iidvise you as follows: 

This comptmy was incorporated under the act of April 29, 
1874, **for the purpose of manufacturing all kinds of hard- 
ware, machinery, metal casting, electrical appliances, and all 
other articles of commerce from metal, wood, or both." It 
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therefore comes within the eighteenth clause of the second 
class of corporations— corporijtions for profit — provided for 
in the act of April 29, 1874, and governed by the provisions 
of § 39 of that act, P. L. 101. 

The proposed amendment is the addition of a new para- 
graph, reading as f<ollows : "The directors of the company 
shall have power to sell or lease the real estate pf said com- 
pany, without a majority o.f the stock in value consenting 
or agreeing to such sale or lease before making the same." 

This same question came before Attorney-General Carson 
in 1906, when the Pennsylvania Stave Company made appli- 
cation for a similar amendment. In his opinion to the 
governor (Opinions of the Attorney-General, 1905-1906, 
page 44) [Pennsylvania Stave Co., 32 Pa. C. C. 347], At- 
torney-General Carson based his approval of the amendment 
on the fact that the twelfth clause of § 39 of said act of 
1874, relating to companies incorporated for the carrying on 
of any mechanical, mining, quarrying, manufacturing, or 
other business, as provided in clause eighteen of the second 
class of corporations, impliedly gave power to the incorpora- 
tors of such a corporation to insert such a clause in the 
certificate of incorporation as originally filed, and held that 
if the provision could have been inserted in the original 
articles of incorporation, it could be so inserted by amend- 
ment. 

His opinion, however, limits this power of amendment to 
corporations which are incorporated under the eighteenth 
clause of the second class. The attorney-general's opinion 
was predicated upon the facts as set forth in his opinion 
that: "That papers presented show that a stockholders' 
meeting to act on the proposed amendment was properly 
convened upon a waiver of notice duly signed by all of the 
stockholders ; that the amendment was unanim,ously adopted, 
and that the return of the judges of election is in proper 
form. It also appears that all reports required by the 
auditor-general have been filed, and that all taxes have been 
paid to the commonwealth, and that the proper notices of 
the application were duly published." 

While I am not disposed to depart from the opinion ren- 
dered by Attorney-General Carson, I feel that the privilege 
should not be extended beyond a case which squarely meets 
the facts on which that opinion was based. The laws of 
Pennsylvania have been most careful to safeguard the rights 
of stockholders; for example, without the consent of the 
stockholders the name of the corporation cannot be changed, 
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its charter renewed, the location of its principal office or the 
time of its annual meeting changed, its indebtedness may 
not to be increased, preferred st^ck issued or the corporation 
consolidated or merged with some other coi-poration, and by 
clause twelve of § 39 of the act of April 29, 1874, on which 
Attorney-General Cai-son's opinion was based, it is provided 
that unless such a power be expressly given in the certificate 
originally filed, the directors shall have no power to sell or 
dispose of the real estate of the corporation "without a con- 
sent of a majority of the stock in value consenting and agree- 
ing to such sale or lease before making the same, which 
consent shall be obtained at a meeting of the stockholders to 
be held for that purpose of which meeting thirty day's notice 
shall be given in one of the newspapers of the proper county, 
and such consent shall be evidenced only by the written 
signatures of such stockholders." 

I am of the opinion, in view of the decisions of the 
Supreme Court in Mercantile Library Hall Co. v. Pittsburgh 
Library Assn., 173 Pa. 30, and Temperance Assn. v. Friend- 
ly Society, 187 Pa. 38, that even with the amendment in- 
s(Mted ill the charter the directors woifld not have power or 
:iuthorif y to make such a sale or disposition of the real estate 
of the company, necessary in the transaction of its business, 
as woi'ld amount to a virtual giving up of its franchises as a 
corpora lion, without the consent of a majority in value of 
the stock. But, in any event, having due regard to the safe- 
):^iiar(ls v hich by our laws are placed around the rights of 
stocklioVlers, I am of the opinion that an amendjment of 
this clmracter, which practically places in the power of the 
minority of the stock the disposition of the property of the 
coiporat^on, should not be granted on the mere affidavit of 
the proofs which are necessary in connection with the in- 
crease of its stock or indebtedness, and which were affilma- 
tively referred to by Attorney-General Carson as having 
been presented to him with the application. 

Therefore, before passing upon this and similar applica- 
tions, I would advise that you require proof of the ad- 
vertisement of the notice of the stockholders' meeting called 
for this purpose, published in one of the newspapers of the 
proper county for at least thirty days, or a waiver of notice 
duly signed by all the stockholders and the production of a 
certified copy of the minutes showing that the report was 
unanimously adopted or the return of the judges of election 
showing the number of votes for and against the resolution. 
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It should also be accompanied by proof, by affidavit, that 
the proper notices of the application were duly published as 
required by the act of March 31, 1905, P. L. 93, and you 
should be satisfied, by inquiry of the auditor-general, that 
all reports required by the auditor-general have been duly 
filed and all taxes due the commonwealth of Pennsylvania 
have been paid. 

The proceedings necessary are fully set forth in the appli- 
cation and papers accompanying it of the Pennsylvania 
Stave Company, hereinbefore refen-ed to, enrolled in the 
office of the seci'etary of the commonwealth in Charter Book 
86, pages 169-173, and I would advise that the course there 
taken be followed in this instance. 



Hanna's Contested Election 



Election law — Defective bond — Lack of petitioning signers 
—Act of April 28, 1899, P. L. 118. 

Where the bond required by the act of April 28, 1899, P. L. 118, in 
an election contest, is signed by only one petitioner instead of at 
least five the petition to contest the election must be dismissed. 

Unless a bond is filed as required by the act, the court has no juris- 
diction. 

Motion to dismiss election contest proceeding. Q. S. 
Dauphin Co. Sept. Sess., No. 613. 

The bond approved and filed was signed by one petitioner 
and also by five sureties. 

Paul A. Kunkel and Jackson & Jackson, for motion. 

Reason for motion: Only one petitioner has signed the 
bond; the act requires five. Therefore the court has no 
jurisdiction and must dismiss the petition as provided by 
the act of April 28, 1899, P. L. 118. 

In Moritz's Contested Election the bond was signed by 
the required number and referred to seals but no seals had 
actually been affixed. The Supreme Court held that such 
defect could not even be amended after time of filing bond 
had expired, and petition was dismissed. 256 Pa. 537. 

In Battle's Contested Election only two petitioners had 
signed the bond and the court held that the act had not been 
complied with, and petition was dismissed. 17 Lack 14. 

The case at bar contains both said fatal defects ; the bond 
not only lacks the seals but lacks even the very signatures 
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of the requii^ed number of petitioners. 

Other cases in point aie Christ's Case. 41 Pa, C. C. 479 ; 
Lerch's Case. 21 D. R. 692 ; Southampt. Twp. Case, 27 Pa. 
C. C. 246; Grady's Election, 10 Lack. 114. 

Stix)up & Fox, contia. 

McCARRELL, J., Dec. 14, 1917.— It is alleged that the 
bond in this case has been signed by only one of the petition- 
ers. This allegation is not denied. The statute requires 
that at least five of the petitioners shall sign the bond and 
because of the failure to obey this pix)vision of the statute 
the motion to dismiss is allowed and the petition and all 
proceedings thei^eon are now dismissed. 



McLaughlin v. Klinger 

Practice (C. P.) — Capias ad respondendum — Female de- 
fendant. 

A single woman is liable to arrest on a capias ad respondendum 
in an action to recover dama^ires for alienation of husband's affections; 
there is no statute nor decision which relieves her. 

The statute abolishing imprisonment for debt does not apply to an 
action to recover damages for alienation of affections. 

Action to recover $10,000 damages. C. P. Dauphin Co. 
Jan. T., 1918, No. 62. 

Special bail in the sum of $1,000 was demanded by the 
plaintiff in action of trespass by wife against defendant 
(Myrtle Klinger) for alienating her husband's aifections. 
The defendant then petitioned to be allowed to enter common 
bail for the following reasons: 

1. Inability to procure special bail. 

2. Lack of pi-operty and means except wages. 

3. Dependence of daughter on defendant for support. 

4. Denial of plaintiff's claim by affidavit of defence. 

The court extended the return-day and granted a rule to 
show cause why an order should not be made as prayed. 
The plaintiff filed an answer setting forth : 

1. The court lacks jurisdiction to grant said rule. 

2. The petition contains no basis of fact or law. 

3. The court cannot prejudge the case. 

4. The petition is merely an appeal to the clemency of the 
court. 

5. The statement of the plaintiff filed at the time suit was 
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begun in itself is an answer (made in advance) to all the 
matters contained in defendant's petition for rule. 

Charles C. Stroh, for rule ; Paul A. Kunkel, contra. 

McCARRELL, J., Nov. 14, 1917.— This action was com- 
menced by issuing a^ writ of capias ad respondendum ; bail 
demanded $1,000. A rule has been entered to show why the 
defendant should not be discharged on comimon bail. The 
statement of plaintiff's claim shows clearly that it is not 
based on contract but upon an alleged tort. The defendant 
suggests that she is not liable to arrest on a capias such as 
has been issued here, biit we do not find any statute or 
decision which relieves her. The statute abolishing im- 
prisonment for debt does not apply to this case. The plain- 
tiff's statement exhibits a cause of action based exclusively 
upon the commission of a tort. The defendant by her 
affidavit expressly denies the allegations contained in plain- 
tiff's statement. Whether or not the plaintiff is entitled 
to recover will depend entirely upon the evidence submitted 
at the trial. While we believe that the defendant is not 
exempt from arrest, we are of opinion that bail in not ex- 
ceeding $500 will answer all the purposes of the statute re- 
quiring bail, and we therefore permit the defendant to enter 
either individual or corporate security in the sum of $500, 
conditioned in accordance with the teiims of the statute. 



Compulsory Inventory 



Decedent's estate — Collateral inheritance tax — Filing of 
inventory and appraisement— Procedure (0. C). 

iWhen it is essential to the proper ascertainment of the amount of 
the collateral inheritance tax that an inventory should be filed, the 
commonwealth can compel an executor or an administrator to file an 
inventory. 

Request of Hon. Charles A. Snyder, auditor-general, for 
opinion. 

HARGEST, Deputy Attorney-General, June 7, 1917.— 
Some time ago you asked to be advised whether the com- 
monwealth can compel an executor or administrator to file 
an inventory in the office of register of wills. 

Section 15 of the act of March 15, 1832, P. L. 139, requires 
executors and administrators to make an inventory of all the 
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goods, chattels, and credits of the deceased and to file the 
same in the register's office within thirty days fix)m the 
time the administration is granted. 

Section 15 of the act of May 6, 1887, P. L. 79, empowers 
the orphans' court to cite the executors or administrators to 
file an account, or to issue a citation to them, to appear on 
a day certain and show cause why the collateral inheritance 
tax should not be paid. 

The act of 1887 is silent upon the question of citing the 
administrator or executor to file an inventory, but the act 
of 1832 above referred to makes it the duty of the executor 
or administrator to file an inventory, and if such duty has 
not been performed it can be enforced at the instance of any 
person who is interested in the estate. 

If it be essential to the proper ascertainment of the 
amount of the collateral inheritance- tax that an inventory 
should be filed, I am of opinion that the commonwealth 
would have such an interest as would authorize proceedings 
in its behalf to compel the filing of an inventory. 



I '? 



Thaw's Case 

Criminal law — Requsition proceedings — Lunatic prisoner 
— Governing principles — Practice. 

T. was in custodia legis on the warrant of a magistrate when the 
court of common pleas took T. from that custody and placed him in 
a different custody for the purpose of detention as a lunatic. Held, 
that such case presented a question purely judicial in its nature, and, 
therefore, not subject to review by the governor in a requisition pro- 
ceeding. 

The preliminary arrest is not properly a part of rendition proceed- 
ings. 

Another state is not precluded by lunacy proceedings from insti- 
tuting and prosecuting rendition proceedings^. 

An allegation of lack of good faith of a lunacy proceeding cannot 
be considered by the governor; the action of the court is entitled to 
respect from every other branch of the government. 

The governor of the asylum state acts in an independent and sov- 
ereign capacity, and actions jn or binding on the demanding state 
have no binding effect whatsoever upon the authority of the executive 
of the asylum state. 

The filing of rendition papers with the governor prior to the insti- 
tution of a lunacy proceeding affected the courts with notice of the 
fact tiiat the governor might issue an executive warrant for the arrest 
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and surrender of the prisoner to the agent of the other state as a 
fugitive from justice. 

It is incompatible with the duty that the state owes to its citizens, 
repugnant to the proper exercise of its parens patriae power, contrary 
to sound reason and justice, for the state to surrender out of its juris- 
diction, for the purpose of trial and possible punishm,ent, one of its 
citizens, declared by one of its courts to be insane, and, therefore, un- 
able to make his defense against such surrender. 

Wliere a demand is properly made by the governor of one state 
upon the governor of another, the duty to surrender is not absolute 
and unqualified. It depends upon the circumstances of the case. 

Request of Martin G. Brumbaugh, governor of Pennsyl- 
vania, for opinion. 

BROWN, Attorney-General, May 2, 1917. — Concerning 
the requisition of the governor of the state of New York for 
the rendition of Harry K. Thaw, I beg to advise you as fol- 
lows: 

From the papers before jne, it appears that Harry K, 
Thaw, a citzen of this state, was, on January 9 last indicted 
by the grand jury of the county, and state of New York, 
for the crimes of kidnapping and assault in second degree. 
A few days later, the chief of police of New York city learn- 
ing that Thaw had left New York and had gone to Pennsyl- 
vania, telegraphed to the chief of police of the city of Phila- 
delphia and asked that Thaw be arrested pending extradi- 
tion. Thaw was arrested in Philadelphia on a magistrate's 
warrant after he had attempted suicide and on February 1, 
a request was made to your excellency for his rendition to 
the state of New York for the purpose of trial on the indict- 
ment above referred to. 

On or about February 26, that is subsequent to the re- 
quisition of the governor of New York, proceedings were 
instituted in the court of common pleas, No. 5, of Philadel- 
phia county, to test Thaw's sanity. An inquisition was ap- 
pointed which found Thaw to be a lunatic — and on March 13, 
the said court granted a rule to show cause why it should 
not commit the custody of the i)erson and estate of Thaw 
to such person or persons as it might deem^ most suitable. 
On the same day the court entered the following order : 

"And now, March 13, 1917, on motion of James Gay Gor- 
don, pro petitioner, the court appoints Mary C. Thaw, com- 
mittee of the person of the within named Harry K. Thaw, 
and hereby comtnits the said Harry K. Thaw to Saint Mary's 
Hospital, Frankford avenue and Palmer Street, in the city of 
Philadelphia, where he now is, and where he shall be safely 
detained by the said committee of the person until the fur- 
ther order of this court; and the said com^mittee is hereby 
authorized and directed to employ one or more suitable per- 
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sons to remain at said hospital and keep the said Harry K. 
Thaw under such observation and surveillance as may be 
necessary for his safe detention at said hospital until the 
further order of this court. 

"(Sgd.) Martin, J.'" 

After the institution of the lunacy proceedings and after 
a hearing before me on March 9, at Which hearing the 
several parties interested were represented, you determined 
— ^and on March 10 you so advised the district attorney of 
the county of New York — that, in view of the fact that the 
court of common pleas of Philadelphia county had taken 
jurisdiction of a proceeding to determine the sanity of 
Thaw, you, as executive, in deference to the court, would 
take no action in the rendition proceedings, while the case 
was with the court, unless Thaw's condition was reported 
changed, or unless the court's action, at any part, opened 
way for a modification of your attitude. 

On March 30, a hearing was held in my office at which ap- 
peared the following counsel: William Harmon Black and 
George F. Turner, assistant district attorneys of the county 
of New York ; Alfred L. Becker, deputy attorney-general of 
the state of New York; Owen J. Roberts, representing the 
state of New York ; James Gay Gordon, representing Mary 
Copley Thaw, committee of Harry K. Thaw; Joseph P. Mc- 
Cullen, representing Harry K. Thaw; Joseph P. Shannon 
(Kansas city, Missouri) , and Williajm A. Gray, representing 
Frederick Gump, Jr. 

The case was argued, briefs presented and the matter now 
awaits your deteiTnination. 

The foregoing are the facts pertinent to the proceedings 
and they involve several questions of law, all of whiTih ques- 
tions were argued at the hearing by counsel for the respec- 
tive parties interested. 

It will be remembered that Thaw was arrested in Philadel- 
phia on a m'agistrate's warrant prior to the institution of the 
lunacy proceedings and before the order of the court com- 
mitting Thaw to the custody of a committee and designating 
a place for his detention. It was contended at the hearing 
that Thaw, being in the custody of the law, or in legal par- 
lance in custodia legis on the warrant of the magistrate, the 
court of common pleas had no authority to take him from 
that custody and place him in different custody, for the pur- 
X)ose of his detention as a lunatic. 

Whatever the merits of this contention may be, I am of 
the opinion and now so advise you, that it presents a ques- 
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tion purely judicial in its nature and therefore not subject 
to review by you as executive. 

The preliminary arrest, strictly speaking, while closely re- 
lated to, is not properly a pai't of the rendition proceedings. 
It is a proceeding which, as a general rule, occurs in the 
asyslum state before the executive of that state is in receipt 
of the extradition papers and, therefore, before he is officially 
infoiTOiied of the proceedings. It is a practice which has its 
origin in the courts; a procedure purely judicial in its char- 
acter. 

The nature of the prelminary arrest is discussed by Moore 
in the second volume of his text on extradition. It is there 
stated that the federal statute of 1793, passed for the purpose 
of making effective the constitutional provision relating to 
extradition, is altogther silent as to an ari'est of a fugitive 
in the asylum state for the purpose of his detention while 
requistion papers are being presented and considered by the 
executive of that state. 

The act of congress contemplates a proceeding which be- 
gins in the asylum: state when the requisition papei's are 
duly filed with its executive. 

It is further stated by Moore that under the common law 
existing in the several states of the union and derived from 
the common law of England, the courts have the power to 
arrest and detain one thought to be a fugitive from justice 
from another state. 

Subsequent to the pasage of the act of 1793, the subject of 
preliminary arrest became, in many of the states, a legisla- 
tive mlatter and statutes were passed sometimes declaratory 
only of the common law and sometimes extending or restrict- 
ing the' common law power. The subject came before the 
legislature of this state in 1878, and an act was aproved 
May 24 (P. L. 137) which, after providing a method where- 
by the governor might arrest and deliver to the proper per- 
son, one, whom on proper requisition, he had detemiined to 
surrender, undertook, by § 5 as amended by the act of June 
4, 1879, P. L. 95, to limit the power to arrest one believed to 
have comjmitted a crime in another state. This section, 
after enacting that nothing in the act should be Construed 
to prevent the* sheriff of any county or the chief of police 
of any city or any other person from arresting any person 
or persons, upon inform^ation of the commission of a crime 
in another state, and when a warrant had been issued ih 
that state for the arrest of any such person or when an in- 
dictment in that.state had been found, provides as follows : 
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"Such person shall not be committed or held to bail for a 
longer period than ninety days exclusive of the day of arrest, 
at the expiration of which time, if the sheriff has not receiv- 
ed the requisition or warrant from the governor of this com- 
monwealth, then the person or persons so arrested and de- 
tained shall be discharged from custody." 

The Pennsylvania statute clearly demonstiates the nature 
of the preliminaiy arrest. It recognizes the common law 
power to make such arrests as a proceeding complete in it- 
self and one which may possibly not be followed by an extra- 
dition proceeding at all, for peradventure, no indictment 
may be found against the person arrested, or if found, the 
crime may not constitute an extraditable offense under the 
rules adopted by the international extradition conference 
held in New York in 1887, or many other reasons may lead 
the governor of the sister state to abstain from making the 
demand for rendition of the person so arrested and held. 

As before stated it has been earnestly contended that the 
preliminary arrest of Thaw removed him from the power of 
the court to question his sanity and to provide for his deten- 
tion as a lunatic and I have discussed the origin, history and 
nature of the preliminary arrest in order to show that the 
contention is one proper only when addressed to the court ; 
that the preliminary arrest is not pix)perly a part of the 
rendition proceedings ; that the nature of the custody of one 
so arrested is a judicial question ; and that the court of com- 
mon pleas of Philadelphia having decided it had the power 
to take Thaw out of the custody into which he had been 
placed by the arrest on'the magistrate's warrant and to place 
him in a different custody, it is no function of the executive 
to review such action but that it is rather your duty to as- 
sume, that the judicial department of the state proceeded 
in consonance with law and that its action has legal sanction, 
sufficient to justify its exercise. 

The extradition papers having been filed witl: you before 
the institution of the lunacy proceedings, the question has 
been raised as to the effect of order of the court committing 
Thaw to the custody of a committee and designating a place 
for his detention, upon the rendition proceedings. Counsel 
for Thaw contends the action of the court has removed Thaw 
from your jurisdiction and that you are bound by the judicial 
decree. 

Counsel seeking Thaw's rendition argue that the lunacy 
proceeding has no effect on your authority or upon the rights 
of the state of New York because. 
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(a) "The law under which Thaw was found to be a lunatic 
by the commission in Philadelphia was never intended to 
apply to or defeat exti-adition proceedings/' 

(b) "That as to these proceedings they are entirely irrele- 
vant, as the state of New York has applied for Thaw's rendi- 
tion and as he was held under a warrant awaiting the action 
of the governor." 

(c) "That they are in no way binding upon the state of 
New York or the police of Philadelphia who acted under war- 
rant and the authority under which the police arrested 
Thaw, because neither the state of New York nor these 
authorities were mlade parties to the proceedings," and 

(d) "That due probably to the fact over which his counsel 
had no control, the proceeding which was started in good 
faith was not carried out in good faith." 

What the legislative intent, as expressed in the act under 
which Thaw was found to be a lunatic, may have been, I do not 
know ; nor do I now find it necessary to ascertain ; that the 
state of New York is not precluded by the lunacy proceed- 
ings from instituting and prosecuting rendition proceedings, 
I am inclined to concede ; the allegation of lack of good faith 
I pass by with the remark that the lunacy proceeding was 
one conducted and determined by a court of this common- 
wealth, whose action in any case is entitled to respect from 
every other branch of the government and a challenge of 
whose decrees, based on lack of good faith of any of the 
parties thereto, cannot be considered here. 

The effect of the lunacy proceeding on the state of New 
York does not completely dispose of the question. From the 
fact that the order of the court is not binding on the state of 
New York, it does not necessarily follow that such order 
does not bind you, as executive of the asylum state. I can- 
not subscribe to the proposition advanced by one of the as- 
sistant district attorneys of New York county, that after 
the institution of the proceedings, the governor of the 
asylum state is merely an "agent of that procedure" which 
is tantamount to saying he is practically the agent of the 
demanding state, bound where the delmanding state is 
bound, and free where it is free. I am of the opinion that 
the governor of the asylum state acts in an independent and 
sovereign capacity and that actions in or binding on- the de- 
manding state have no binding effect whatsoever upon the 
authority of the executive of the asylum state. 

As to the effect of the lunacy proceedings on your author- 
ity, I have to advise you, that, in my opinion, you are not 
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bound thereby. I believe the filing of rendition papers with 
you prior to the institution of the proceedings affected the 
courts with notice of the fact that you might issue an execu- 
tive warrant for the arrest of Thaw and for his suri^nder to 
the agent of New York, as a fugitive from jtistice. I do 
not believe the court, by its order of March 13, endeavored 
to remove Thaw from the jurisdiction of your warrant. It 
is true that he was placed in the custody of a comimittee and 
a place of detention designated, but no where does the court 
imply that it has placed him beyond your authority. Every 
presumption is in. favor of a judicial intent to determine 
Thaw's mental condition — something which it must be as- 
sumed by you that the court had power to do — and to detain 
him as a lunatic in a custody sufficient and proper for the 
lunatic's own welfai^, and until that custody was changed 
by the action of the court itself, or, until some authority 
having a higher right should remove him therefrom. 

Notwithstanding the fact that you are not bound by the 
lunacy proceedings the question i-emains whether you ought 
to surrender as a fugitive from justice, one who is a citizen 
of this state and who has been duly adjudged a lunatic by 
a court of this commonwealth and detained as such in a place 
designated by that court. 

That a citizen of an asylum state has been found by a 
court of that state to be a lunatic, even though subsequent 
to the institution of an interstate rendition proceedings seek- 
ing his surrender ; that a committee has been appointed for 
the custody of his person ; and that a place for the lunatic's 
detention has been designated by that court, are facts, 
which in my opinion, are altogether proper for the considera- 
tion of the executive of the asylum state in detennining 
whether he will surrender such person, as a fugitive from 
justice, for the purpose of his trial on the criminal charge. 

Persons of unsound mind have been the objects of concern 
long before Pennsylvania' had its existence as a state or 
colony. In England persons of unsound mind were wards 
of the king and his protecting power was continually and 
rigorously asserted to safeguard their person and to afl:ord 
them such comfort as it was in the royal power to bestow. 
This power in the states of the union has been lodged in the 
courts of chancery. The power of the courts of this com- 
monwealth is well stated in Black's Case, 18 Pa. 434, where- 
in Justice Woodward speaks as follows : 

"In Pennsylvania, the Constitution clothes the Supreme 
Court and the courts of common pleas with the powers of a 
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court of chancery as to the care of persons and estates of 
those who are non compos, mentis. . . . The appointment of 
committees of lunatics being a prerogative of the sovereign, 
it must reside somewhere in .our government and if the 
people did not vest, it in the courts by the Constitution, they 
left it with the legislature, who have vested it in the courts. 
. . . According to the rules heretofore practiced and allowed, 
whether in Pennsylvania or in England, the committee has 
been regarded as the mere bailiff of the appointing power, 
holding his office by no other tenure than that of the pleasure 
of the crown in Great Britain, and of the courts in Pennsyl- 
vania, and, of course, removable at pleasure." 

The authority of our courts over persons of unsound 
mind does not rest on statutory grant, but is derived from 
the sovereign power of the state known to the law as the 
parens patriae power. Bouvier in his dictionary thus 
speaks of the power, **In the United States, the state, as 
sovereign, has power of guardianship over persons under 
disability." 

In Fontain v. Ravenel, 17 Hov/, 393, it was held that the 
perens patriae power exists in a state of the United States 
just as it existed in England in the crown. It has been well 
said that the parens patriae power is protective rather than 
punitive or police; that it is invoked to help the helpless; 
and that it is a duty which the sovereign owes the subject 
in return for his allegiance. 

The effect of lunacy, in the contemplation of the law,' is 
thus stated by Blackstone in his conxmentaries : "If a man 
in his sound memoiy commits a capital offense, and before 
arraignment for it he becomes mad, he ought not to be ar- 
rainged for it ; because he is not able to plead to it with that 
advice and caution that he ought. And if after he had 
pleaded, the prisoner becomes mad, he shall not be tried; 
for how can he make his defence ? If after he be tried and 
found guilty, he loses his senses before judgment, judg- 
ment shall not be pronounced and if, after judgment, he be- 
comes of non-sane memory, execution shall be stayed, for 
peradventure, says the humanity of the English Law, had 
the prisoner been of sound memory he might have alleged 
something in stay of judgment or execution." 

For this state to surrender out of its jurisdiction, for the 
purpose of trial and possible punishment, one of its citizens, 
declared by one of its courts to be insane and therefore un- 
able to make his defence against such surrender, is, to me, 
contrary to sound reason and justice ; it is incompatible with 
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the duty that the state owes to its citizens ; it is repugnant 
to the proper exercise of its paiens patriae power. 

The state of New York contends no right exists in (the 
asylum state to consider Thaw's status as a lunatic; that 
Pennsylvania tnust confine itself to the questions of whether 
a crime has been committed and properly charged, and to 
whether Thaw is a fugitive from justice, for all of which 
facts, the governor of the asylum state must not look be- 
yond the rendition papers themselves. With such a proposi- 
tion, advanced as a principle of law, I cannot agree. It 
would compel this state t<o take from an insane asylum one 
who had been therein confined for many years and send him 
to a foreign jurisdiction for trial and possible punishjnent for 
crime. It would compel the governor to issue his warrant 
for the surrender of one charged with the abandonment of 
his child, when in fact the alleged fugitive might be resid- 
ing here with his child and exerting his best efforts toward 
its welfare and interest. This last situation has very re- 
cently existed in this state, and, had the request of the de- 
manding state been allowed, a man would possibly have been 
tried for the non-support of his child, when, as a matter of 
fact, the child was living with its father and receiving the 
benefit of its father's best efforts exerted in its behalf. If 
this proposition be correct, then, a citizen of this state com- 
mitting murder in the state of New York and subsequently 
returning to this state where he commits a second murder, 
must be taken out of an insane asylum and be surrendered 
to New York authorities for trial and possible punishment 
for the first offense, when on a prosecution in this state for 
the second offense, he has been found by a court of this state 
to be insane, not criminally insane, necessarily, so as to have 
been unable to entertain a criminal intent, but insane at the 
time of the trial so as to be unable to make his defence. . 

I cannot subscribe to a principle of law which would re- 
quire action on your part so opposed to reason and right. 
I am inclined to the rule followed in Taylor v. Taintor, 16 
Wall. 366; and in the case of Troutman, 4 Zabr (N. J.) 634; 
and also in the Matter of Briscoe, 51 How. Pr. 422, that 
"where a demand is properly made by the governor of one 
state upon the governor of another, the duty to surrender 
is not absolute and unqualified. It depends upon the circum- 
stances of the case." 

Counsel for the stat^ of New York contend the principle 
involved in this requisition is governed by the cases of Drew 
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V. Thaw, 245 U. S. 432, and in Charlton v. Kelly, 229 U. S. 
449. It is a sufficient reply to say that in both of these cases 
insanity was raised for the purpose of showing mental in- 
capacity to commit the crimie; to plead to the indictment; 
and to properly defend if placed on trial. In each case the 
fugitive was free. In neither instance was an attempt 
made to take out of the state, for the purpose of criminal 
trial, one, a citizen of that state, who had been, by its own 
courts, declared to be a lunatic and ordered detained as such 
in a designated place. 

I have endeavored to reply to the several contentions rais- 
ed by counsel at the^hearing before me and I have now to 
advise you that it is your duty to refuse, at the present time, 
to surrender Harry K. Thaw to the agent of the state of New 
York for the purpose of his return to that state and his 
trial on the indictment existing there against him}. 

In thus advising you, I am assuming that the order of 
the court of March 13 will be strictly enforced and that 
Thaw will be kept in strict detention. If, at any future time, 
Thaw having been discharged from the custody of his com- 
mittee and released from his place of detention, or, if at any 
subsequent date, the court having determined that his 
mental condition has changed and that he has regained his 
sanity^ the state of New York should see fit to again re- 
quest his rendition for the purpose of trying him on the in- 
dictment, such request should, in my opinion, receive favor- 
able consideration. 



Digitized by VjOOQIC 



INDEX 



Acts of Assemhly Construed 

1830, April ^l P.li. 27^, .State Tax on Writs . , 180 - 

1839, P. L. 526, Senatorial Vacanies 220 • 

1864- Aug. 25, P. L. 990, Soldier Vote 230 



1871 
1874 
1874 
1889; 
188^; 
1891 
1893 
1893 
1895 
1897 
1897; 
1897, 
1899, 
1899, 
1901 
1907, 
1909, 
1909 
1909 
1911 
1911 
1911 
1911 
1911 
1913 
1913 
1913 
1913 
1913 
1915 
1915 
1915 
1915 
1915 
1915 
1917 
1917 
1917, 
1917; 
1917 
1917 
1917 
1917 



June 2, P. L., 1556, Dintaman vs. Harrisburg ^ 211' • 

April 29, P. L. 73, National Banks 161 

May, May 14, P. L, 160, Insane Prisoners 88 • 

April 28, P: ^.. 1 18, Contested Election •. 14, 236. 

May 9, P. h. W^, Ni^tional Banks 161- 

June 8, P. L. 229. Coniiji on wealth vs. Semet-Solvey Co.. . ;.. . ,5«8 

May 15, P. L. r>2, Orainaf^e of Coal Mines 182 . 

June 8, P. L. air.. Do^ l.aw ; . w . . ..; 33 , 

February 1 1, P. L, 4, Nationat Banks .• •. . . . . HI 

April 29, P. L. 34, Commonwealth vs. George ...:.... -48 

June "22, P. L. .177, Ingan^ Prisoners ., ... -. .v. . 88 : 

Julv 15, p. L. 292, Commonwealth vs. Hannis Distilling , Co. . .125 

May 2, P. L. 173, Volunteer, Police Officers .... ... . ; . . . 10 

June 1, P. L, ,420, Commonwealth vs. .Semet-Solvey Co 58 

July 10, P. L.'639, Btfpp's Estate .124 ' 

June 7, P. L. 454, National Banks 161 

May 3, P. L. 395, Commercial Feeding Stuffs .« : 159 

.May 3, P. L. 424; Banks & Trust Co's 7 

May 10, P. L. 495, Pardons 173 

May 31, P. L. 468, Highway Proposals . . . a 136 

June il, P. L. 56^, Casualty Insurance .>.......:.. 202 

June 15, P. L. 955, Dissolution of Corporations 4 

June 19, P. L. 1055, Pardons 173- 

June 19, P. L. 1060, Private Baiiks 17 

May 16, P. L. 216, Food Control Act •..,... 205' 

March 27, P, L. 12, State Forest Lands 165 

July 7, P. L. 672, Official Statements 218 

July 12, P. L, 719. Campbell's Petition 56, 121 

July 12, P. L. 745, Taxes on Insurance Premiums • 81 

Compensation Act, 79, 85, 141 , 

May 13, P. L. 286, Employment of Mnors 155 

June 3, P. L. 777, Workmen's Compensation 12, 192 

June 3. P. L. 780, Pardons 173 

.June 4, P. L. 809, Registration of Nurses 157 

July 25, P. L. 1206, Eastern Hospital 26 

March 30, P. L. 21. Optometry ...194 

April 5, P. L. 49, Banks & Trust Co/s 7 

June 7, P. L. 600, Groome's Case : ... 18:, 143 

July 5, P. L. 68, B. & L. Assns.' 176 

July 5, P. L. 631, Investments B. & L. Assns. 66 ' 

July^ll, P. I.. 818. Dog Law 29, 92, 169 

Julv 17, P. L. 1013, Perishable Farm Products 74 

P. L.1062, Sadler's Case 207 



ADMINISTRATORS 

Where the administratrix oif an estate made defendant in an issue" 
framed, makes a claim not for the benefit of the estate but to collect 
what she claims as an heir as her share of the proceeds of a ciertain' 
life policy, or of satisfying her desire to prevent the plaintiff from' 
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receiving the same the other heirs refusing to take part in the liti^- 
tion, no creditors being interested, and her attorney agreeing with 
her to pay the costs in case of failure to recover, and tiie verdict is 
adverse, such administratrix is personally liable for the costs. 
Motter vs. Stephenson ISS 

BANKS i's:^ 

National banks in Pennsylvania, having a paid-up capital of at 
least $125,000, may after permit obtained from the Federal Reserve 
Board, as provided by the Act of Congress approved Dec. 23, 1913, 
Comp. Stat, 1916, §§ 9785, 9784, obtain the right to act as executor, 
trustee, etc., upon complying with the requirements of the act of 
May 9, 1889, P. L. 159, amending the 29th. section of the General Cor^ 
poration Act of April 29, 1874, P. L. 73. 

National banks in this state, desiring to exercise any of the powers 
of a trust company, do so subject to state regulations; hence, under 
the Act of Feb. 11, 1895, P. L. 4, the Commissioner of Banking must 
examine them as to their trust business, including tiieir accounts as 
assignee, executor and administrator, to ascertain that t^e laws of 
this state relative to such acts are complied with. 

The courts of this state are empowered by the Act of June 7, 1907 
P. L. 454, to direct the Commissioner of Banking to miake examina- 
tion of companies appointed assignee, receiver, guardian, executor, 
administrator, or to execute any trust whatever, and any national 
bank so appointed would necesssarily be subject to the same provision. 
National Banks 161 

BANKS AND TRUST COMPANIES 

Under the Act of April 5, 1917, P. L. 49, amending the Act of May 
3, 1909, P. L. 424, banks and trust companies are not required to 
publish in a legal newspaper the summary of their reports to the 
Commissioner of Banking referred to in the Act of February 11, 1895, 
P. L. 4. 
Banks and Trust Companies 7 

BANKING 

State Banking Department may furnish infoilnation to the Federal 
Reserve Bank. 

State Banking Department 191 

BENEFICAL ASSOCIATIONS 

Where plaintiff's have failed to exhaust the remedy provided by the 
rules of the order of which they were members the court is powerless 
to aid them. 

Failure of plaintiffs to appeal from the local tribunal to the appellate 
^ntBnd executive council because of lack of confidence in that tribunal 
IS not legally excusable. 

The court has no authority to inquire into merits of the charges 
against plaintiffs, as such charges were passed upon by the tribunal 
selected by the plaintiffs themselves. 
Acri vs. San Michcle • 9^ 
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BUILDING COMMISSION 

% The Act of July 25, 1915, T. L. 1206, does not authorize the appoint- 
ment of a paid secretary to the Building Commission of the Eastern 
State Hospital for the Insane. 
Eastern Hospital for Insane 26 

BUILDING AND LOAN ASSOCIATIONS 

I{ any building and loan association has funds which are not by 
any reasonable possibility liable to withdrawal by or for loans to 
shareholders, nor necessary for payment of its series at maturity, 
or for any other liability of the association, such funds may be con- 
sidered as ''surplus funds," within the meaning of the Act it July 5, 
1917, P L. 631, and may be invested in United States Liberty bonds, 
but in determination of such funds the greatest care and caution 
should be exercised to the end that there may be included therein 
any funds possibly subject to withdrawal or loan. 
Inyestments by B. & L. Associations 66 

It is not lawful for a secretary of a building and loan association to 
draw mortgage papers and to attend to conveyancing for borrowers 
from the associations. 
Building & Loan Assn. Solicitor c 105 

A building and loan association is not doing business in another state 
by accepting mortgages on property in that state, and cannot be held 
not to be doing business exclusively within this state. 
Commonwealth vs. Tioga B, & L. Assn 151 

Building and loan associations may not invest their funds in Liberty 
Bonds, and, hence, have no right to hypothecate such bonds for bor- 
rowed money. 

The Act of July 5. 1917. P. L. 68, permitting corporations to invest 
their surplus funds in such bonds without obtaining the consent or 
approval of the stockholders, has no application to building and loan 
associations, as such associations have no surplus within the mean- 
ing of the art. The surplus of a corporation consists of a part of 
the profits which may be declared as dividends, and as building and 
loan associations pay no dividends to stockholders, they have no cor- 
porate surplus in the legal sense. 
Building & Loan Associations 176 

CHILD LABOR LAW 

Pennsylvania has, in general, full jurisdiction over offenses against 
the child labor law occurring on the Delaware river. 

A state is not inhibited from exercising it police powers to safe- 
guard the life, health or welfare of persons within it own limits who 
may be engaged in the work of interstate com<merce where the iregu- 
lation operates uniformly on like classes and is not one regulatory of 
commerce. 
Ferry Boat Minora 182 

The Child Labor Act of May 13, 1915, P. L. 286, repeals the Act of 
April 29, 1909. P. L. 283. and its amendments of June 9, 1911, P. L. 
282, and July 19, 1918, P. L. 862; hence, minors under eighteen years 
of age may be employed in quarries, an employment which is not 
speciafically forbidden to minors of that age under the later act. 
Child Labor Laws 187 



Digitized by VjOOQIC 



iv DAUPHIN COUNTY REPORTS Vol. 21 

Index 

COAL MINES 

Under the Bituminous Mine Code of May. 15,.1893i P. L. 52^ the 
mine inspector should approve the tapping or draining of an abandoned 
mine in which water-, has been aUowed' to aiccumulate in larg'e and 
dangerous quantities, endangering the adjoining mine of another 
operator. His approval should not be withheld because the tapping 
is to be made by a surface opening, or because the. owner of the sur- 
face objects. 
Drainage of Coal Mines i 182 

CONSTITUTIONAL LAW 

The act of June 3, 1915, P. L. 777; which provides that nothing 
contained in the Workmen's Compensation Act of •'^1915 shall apply 
to persons engaged in domestic, service or agriculture is constitu- 
tional. 
Workmen's Compensation Act 12 

CONTRACTS 

For the breach of a parol contract to sell real estate or to lease 
real estate for a longer period than three years, the damages are 
limited to the money advanced and the expenses incurred on the faith' 
of the contract. There can be no recovery for the value of the bar- 
gain. 
Jerauld vs^ Shoup ; 1 

CRIMINAL LAW 

Under an indictment charging defendant with dissuading two wit- 
nesses named from attending and testifying before the grand juiy, 
in a case pending in the Quarter Sessions, and with attempting to 
dissuade the witness named from attending and testifying, the jury 
may convict if they believe that the defendant dissuaded but one of 
the v/itnesses named. 
Commonwealth vs. Rogers 40 

Under the Act of April 29, 1897, P. L. 34, it is the .use of the. 
material emblem, knowTi as the Aniericah flag, for advertising pur- 
poses that is forbidden. The use of a picture,' print or representation 
of the flag for advertising purposes is not violation of the Act* 
Commonwealth vs. George ..*.*...:..'... .48 ^ 

The Act of June 15, 1911, P. L. 955, does not repeal the Act of 
June 1, 1889, P. L. 420, and the Auditor General is not bound to mark 
a corporation dissolved and out of business on the: hooks of his de- ' 
partment, until section 32 of the Act of 1889^hasbeen complied with. ^ 
Dissolution of Corporations ....... . . .... ..... ^ TI .... . 4 

A corporation which purchases stone which it dumps into a hopper 
which feeds into a rock-crusher, discharging the crushed rock into a 
grinding pan, reducing the rock to sand, which is then screened four 
times and then marketed, is not engaged in manufacturing. 
Commonwealth vs. Ellwood Sand Co.. ..... ... ... 

A corporation, which mechanically crushed silica rock into different 
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sizes or into sand, is notrniahi!rfactti1*ing within the meaning of the 
.statutes. ; . . . » .. v . 

GommOAw'ealth vs. Welsh Mt. Co^ ,. 116 

t' . ;•.. ,-...•. .. - - ! . • •■ • ■.. ■ .-.••■ 

An amendment to a charter, which practically places in the power 
of :the minarityHsflhe -stock -the diAposltioh of the property of the 
corporation, >should not be granted on the niere affidavit of the presi- 
dent or secretaiy of the company, unaccompanied by like proofs 
coecessary in connection with the increase of its stock or indebtedness. 
Enterprise Maniifacturing Co 233 

DAMAGES . « 

.J' .■ .-■: ■ -" ,-. •■ r •*•• * • ■ • , ■ ^ 

* It is only in cases of fraud that* the' damages are to be increased 
and thei f raudv must i^etate to the inception 6f the contract. 
. /.Mere faili»re-to convey is not fraud which will subject the vendor to 
additional damages^. • 
Jerauld vs. SHoup V , 1 

DECEDENT'S ESTATES 

' When it is essential to the proper ascertainment of the amount of 
the collateral inheritance tax that an inventory should be filed, the 
commonwealth can compel an executor or an administrator to file an 
inventory. 
Compulsory Inventory 238 

DOG LAW . > . 

Under the Act of July 11, 1917, P.-L. 818, -dogs registered unde* 
a kennel license cannot be used for hunting purposes. When used 
for such purposes they should be Classed as Individual dogs and so 
registered. -^ 
Dog Law ....,.,..; 29 

County Commissioners who fail to carry out the provisions of the 
Dog Law of 1917, may be proceeded agaihst by indictment, under 
section 35 of the Act, or by mandamus, under section 4 of the Act 
of June 8, 1893, P. L. 345. 
Dog Law , 33 

By Section 18 of. the Act of July 11, 1917, P. L. 818, it is the duty^6:f 
every police officer to seize and detain any dog running at large which' 
hears a proper license tag, and is unaccompanied by its owner or 
keeper and also to kill any dog which does no bear a ptoper liceriSe tag 
which is found running at large: and, under section 19„ for such ser- 
vices he shall be paid the sum -of one dollar. 
Do^ Lawi ;.". .\ , 92 

The fact that the legislature of 1872 amended a local act of 1866 
taxing dogs so as to exempt only ceitain townthipsis not' preventive? 
of ianother legislature passing a general act, the effect of which is to 
tax dogs in said townships; therefore, the dog laW of 1917 applies to 
such townships. 
Dog Statutes 129 
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When a kennel ceases to become the regular and permanent place 
where a dog is confined, such dog then ceases to become a kennel 
dog, and is not protected by a kennel license. 

A kennel license authorizes the kennel owner to take dogs outside 
the kennel temporarily for breeding purposes, but does not authorize 
him to keep his dogs outside the kennel and bring them into it tem- 
porarily for such purposes. 

A dog put out on a nearby farm and taken into the kennel only at 
a breeding period, and theuxtaken out and again placed upon the farm, 
must be licensed. 
Nearby Farm Dogs .., 130 

Section 18 of the Dog Law of July 11, 1917, P. L. 818, provides: "It 
shall be the duty of every police officer to kill any dog which does not 
bear a proper license tag which is found running at large. In 
section 20 of the same law a penalty upon failure of the officer to 
perform his duty as above is imposed. Such officer, then, by statutory 
enactment, has certain defined duties which he must perform, and^ 
upon failure he is subjected to a penalty. . Therefore, he can and may 
perform his duty as required without violating any municipu 
ordinance or enactment, though such enactment might otherwise 
provide. 
Dog Law 169 

ELECTIONS 

In a proceeding to contest an election under the Act of April 28, 
1889, P. L. 118, the filing of a bond with sureties as provided by the 
act is essential to the jurisdiction of the Courts: failure to comply with 
this provision leaves the court no alternative than to dismiss the 
petition to.contest 
Contested election of Newton Miller ,, 14 

A body of electors of a county having complied with the require- 
ments of paragraph 2, section 2 of the Act of July 12, 1913, P. L. 
719, becomes a political party of that County and acquires the right 
to nominate, in accordance with the provisions of that act, all of the 
candidates for office in the county and in all political districts within 
the county and in all political districts of which the county forms a 
part 
Campbell's Petition 56 

Except for the reasons specifically mentioned in § 8 of the act of 
July 12, 1913, P. L. 719, the court has no power to set aside a nomina- 
tion petition. 

The fact that signers of a petition nominating a candidate of the 
Republican party voted for a majority of the candidates of another 
body at the fall election, does not prevent them from acting as mem- 
bers of the party under which they were then enrolled (Republican). 

Party enrollment lasts for the purpose of participating in the fall 
and sprinc: primiaries of the party, unless changed, until the following 
fall enrollment. 
Johnson's Nomination 121 

B.'s petition for nomination as member of the legislature was signed 
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by one htmdred and twelve. There was proof that twelve names had 
not been signed by the parties themselves and that one signer was not 
a resident of the district. This left ninety-nine valid signatures in- 
stea<^ of the required one hundred, and the nomination petition was 
declared invalid. 
Brady's Nomination 149 

Section 26 of the act of Aug. 25, 1864, P. L. 990, authorizing the 
taking of the soldier vote, sufficiently sets forth the amount to be ex- 
pend^, and the purpose of the expenditure, as contemplated by the 
act of May 11, 1909, P. L. 519, forbidding the payment of any money 
out of the state treasury except in pursurance of an act setting forth ^ 
the amount to be expended and its purpose. 
Soldier Vote 2S0 

Where the bond required by the act of AprU 28, 1899, P. L. 118, in 
an election contest, is signed by only one petitioner instead of at 
least five the petition to contest die election must be dismissed. 

Unless a Ixmd is filed as required by the act, the court has no juris- 
diction. 
Banna's Ctmtested Election 2S6 

EMINENT DOMAIN 

The provision in § 1 of the act of Jan. 2, 1871, P. L. 1872, p. 1556, 
which is a supplement to the act incorporating the city of Harrisburg, 

Providing that no compensation shall be allowed any person for houses 
uilt on any street from and after the time said street shall have been 
designated by the commissioners appointed in said act, refers only to 
buildings to be erected in the future within the lines of any street 
(which shall havei been designated) and not to buildings already 
effected at that time, especially on lands not under the control of said 
commissioners. 
Dintaman vs. Hanrisburg 211 

EMPLOYMENT AGENCIES 

The Conmiissioner of Labor and Industry has power to make a 
rule limiting employment agencies in carrying on their business for 
profit to the locations for which they have been licensed; a rule for- 
Didding "labor scouting." a practice consisting of inducing employees 
to leave one employer for another, would be valid. 

An employment agent found guilty of such a practice should have 
his license revoked. 

Employment Agencies 184 

FARM LOANS 

Building and loan associations may not invest their funds in farm 
loan bonds of the Federal Land Banks. 

Farm Loans of B, & L. Assn. 179 

FEDERAL TAX 

No federal tax can be legally imposed on bonds of notaries public, 
or prothonotaries or other county officers. 
Stamps on Bonds 128 
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FEEDS t . 

: Uadeif section 3 of the Act 6f May 3, 1909, P. L. - ^95 reglilktirig the 
sale of concentrated commercial feeding-stuffs and of ' cpndimental 

-fitock and poultry food, peanut meil or peanut 'oil meal'' containing 
peanut hulls cannot be legally sold in Pennsylvania -as-a' commercial 

vfQod for domestic animals. . ..,».-.•.,./ 
Commercial Feeding Stuffs *..,.......... 159 

POOD. /.'-/ '- ' ^ '■■■;•■• • . ■■; •'' -. ■ ■' "■; ' ■ 

^ ..The Federal .Food. Control. Act, which confeirs upon. the President 
tliecpntroL of foods, and such rviles xgid regulations a&-may be pro- 
mulgated under it by the President or. by the Federal Food Adminis- 
tration supersede any statute of Pennsylvania with which, they may 
dcnflict, during the period of the existing war. 

.,. The Pennsylvania Cold; Storage Act of May 16, 1913, P. L. 216, 
is not'$upe3;seded by the Federal Food Control Act -unless ' and until 
it conflicts with any .regulations of the Federal -Food Administra- 
tion. , . r . : 
Food Control Act 205 

iPOREIGN ATTACHMENT 

A foreign attachment may issue only against a living person; and 
^.ay not issue ,to .collect the debt of a party who is deceased. 
Stoner's Executor vs. Stoner*9 Heirs . . . '. . . . . . ; ... . . -. . . .......' 150 

FOREjiSN CORPORATIONS 

. A fbreign corporation not actually engaged .in selling liquoris iin 
Pennsylvania but distilling elsewhere and bringing /them, into Penn- 
sylva-rtia. Where the desired blend is made. and such i product sold at 
wholesale, falls within the class created by the act of July 15, 1897, 
P. L. 292, and is taxable within Pennsylvania. . ^. . . , .. 
Commonwealth vs. Hannis Distilling Co 125 

FOREST LANDS 

A btfildinjg erected on, State forest land by a lessee of land leased 
tinder the Act of March 27, 1913, P. L.> 12, which, under the terms of 
the lease, the lessee may remove upon the termination of the leaise, 
may be assessed to him as real estate, and is liable ;to taxation as 
such for county and township purposes. 

State Forest Lands .«;........./ 165 

GOVERNMENT AGENCIES ' i " 

One agency of the state government should not appear a$ a com- 
plainant before another agency of the government, unj^gs the reason 
for so doing is imperative. 
Express Companies ...!. .^ ..'..... ; 25 

HEALTH 

A workmen's compensation referee may not require the production 
of records from the Department of Health, if such dejjartment regard 
it as improper to produce such records; but the physician in charge of 
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the State dispensaries under the control of the .Deoartment, of 



Health can be required to testiTj'^I^Vrfefef^^'fnltoe^' ^^_ ,..,_, 
knowledge, acquired within the «copie*;%!f t^wf , dutrip'sj^eVeji' ; t» 
obtained in the capacity of physiciah;in th^' etn^lpj^^ th*4t*;.4epni;l- 

State Department of HeaUh .',.',',', ..^^^\\ , v* v- fft,r ^ • • ? • ' ... . ^ r 189 

.HOSPITALS ;• ^ -^^ \*"'''^;^ ;%"'•*; * !/ V 

^ The state. hospital at Nanticoker.inay l^^wfnlly i^ter into a contrWl 
,for the care and treatment of^civil employes of th^United States who 
may be sick or injured in its lociality, provided such service can .be 
rendered without interfering with its abilty to serve the-c^mmunifcy 
in which it is located. 
SUte Hospital (vV:^;.;;/. .. J. ....... .. 28 

INCOME TAX V ' r« ., 

The gtate Workmen's Iivsurance Fund is not liable for the ii^yQiTVB 
tax provided by Act of Congress of September 8, 1916, as amended 
by the Act of October 3, 1917, nor the war income tax, the war excess 
profits tax, nor the war tax on insurance, imposed upon t)ie Workmep'^ 
Insurance Board to make return of its income or to pay any tax on 
policies of insurance issued by it, at least until. July 1, 1919. 
Workmen's Insurance Fund 35 

iN(:OMPATIBLfe OFFICES 

• The office of Mayor is not incompatible with an appointment as no- 
tary public. 
Incompatible Offices 84 

A mefnber of tlie legislature cannot be appointed a salaried fish 
Warden'. 

i'ish Warden. .,...,.. 147 

INHERITANCE TAX 

tinder, the ajct of July 10, 1901, P. L. 639, the inheritance which att 
illegitimate child receive? f rcmi its mother is direct and not collateral 
and, therefore, not subject to .tax. • • ' 
Bupp's Estate .'. 124 

M Where decedent died Dec. 13, 1912, arid the taX was paid oh liarcn 
15 following, more than three calendar months elapsed 2ind the dis- 
count of five per cent, could not be allowed. 
Blacks's E;state ........:... .%.... ....-• • ; v- • • • • • • ^^^ 

' INSANE PRISONERS ' " .\ / \ . .. ^ '.- ..••:.■..>."-■.; 

. Insane Pxisoners may be. removed from prison to a hospital f pi: 
the insane under the Act of May 14, 1874, P. L. 160, under an order 
of court made in pursuance of the Act of June 22, 1897, P. L. 177. 
* The Board of Public Charities must investigate the question of 
legal residence of the prisoner. 

Question as to whether the Act of March 24, 1858, P. L. is. opera- 
tive. 
Insane Prisoners 88 



Digitized by VjOOQIC 



X DAUPHIN COUNTY REPORTS Vol 21 

Index 

INSURANCE 

A contract of insurance or indemnity bond issued by a person doing 
bmsiness in another state under the name of '^Retailers Indemnity 
Co.;" agreeing to indemnify the purchaser of the bond ''against loss 
or damage, including attorneys' f&ea, court costs and witness fees, 
except attorney's fees awarded adverse party, which may be sustained 
or incurred by indemnitee from the unlawful sales of liquor with- 
out his knowledge or consent . . . for which he may be liable in civil 
actions only/' is in violation of the Act of June 1, 1911, P. L. 567, 
which regulates the issuing of contracts for casualty insurance. 
Qmualty Insurance 202 

JUDGMENTS 

On a rule to open judgment the weight of the evidence and the 
credibility of the witness are for the court. 
Lemoyne Trust Co. vs. Doepke 8 

LABOR , * 

The act of 1913, P. L. 1024 relates to employment of women. 
Female Car Cleaners , 229 

LABOR ORGANIZATIONS 

A member of a labor organization cannot be expelled wi^out a 
proper trial in accordance with the rules of the organization. 
Keller vs. Brotherhood Engineers , . 62 

UFE INSURANCE 

Life insurance companies operating in Pennsylvania and writing in- 
dustrial policies upon the Weekly plan are liable to a tax of two |»er 
cent, upon the gross premiums of every character and description 
received during the entire calendar year, and cannot be relieved of 
this tax on the ten per cent, of premiums which represent the amount 
returned to the policy holders who pay their premiums for a year 
directly to the company and not through the collecting agents under 
the provisions of the Act of July 12, 1913, P. L. 745. Later legisla- 
tion has not changed or amended the requirements of the Act of June 
28, 1895, P. L. 409. 
Taxes on Insurance Premiums » ,.,.,..... 81 

MANDAMUS 

A mandamus directed to the Attorney General, to compel him to 
pennit the use of the name of the Commonweal^ in a quo warranto 
proceeding, will be refused where it appears that the questions in- 
volved in the quo warranto are pending and undetermined before the 
Public Service Commission. 
The Motor Turnpike Road Co. $3 

MINORS 

Under the Child Labor Law of May 13, 1915, P. L. 286, boys under 
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fourteen years of age may not be employed to distribate m^r ch a ad i ee 
qn the streets or ot£er public places. 

Section 7 of the Act is not a proviso to section 2, nor can it be coa* 
strued as beins intended as sueh in its nature so as to effect an ex- 
ception f n>m me general inhibition of section 2 against the empli^y- 
ment of minors under fourteen years of age. 
Employment of Miners .v......... IM 

NURSES 

By the Act of June 4, 1915, $ 1, P. L. 809, the Pennsylvania State 
Board of Examiners for Registration of Nur?es is not given general 
supervisory power or authority over the various hospitids and train- 
ing schools for nurses in the Commonwealth. Its specific duty Is 
to examine applicants for registrationt as nurses to see if they are 
qualified to be registered nurses in this State. In connection with 
uiat duty the board is required to prepare and make a report fior 
public distribution, at intervals regulated by the by-laws of tHe board, 
of all training schools that are approved by the board as possessing 
the necessary requirements for ^ving a i>ublic-nurse a full and ade- 
quate course of instruction and m connection therewith the necessary 
standards in living, working and educational conditions. 

A hospital is not bound to adopt the sugffestions of the State 
Board, but if the^ are not adopted or compliea with, the board, in the 
exercise of its discretion, may refuse to approve it as a training 
school possessing the necessary requiranents. 
Registration of Nurses r 1ST 

OFFICIAL BONDS 

Bonds of notaries public and of prothonotaries and other county 
officers do not require revenue stamps. 
Bonds of Notaries ».. . * t$ 

OPTOMETRY 

A statute goes into effect upon its approval unless otherwise pro- 
vided in the act itself. 

The Act of March 30^ 1917, P. L. 21, went into effect, as therein 
provided, upon the appomtment of the Board of OptometricaT Educa- 
tion, Examination and Licensure. 

In order to be entitled to take a "limited examination" for license 
to practice optometry, a person must have been engaged in the 

Sractice of optometry for two full years prior to March 80, 1917, the 
ate of approval of uie act 
Optometry .,. 194, 197,. IM 

PARCELS POST PACKAGES 

No tax can be lawfully imposed on 'parcels post packages tent 
by the state of Pennsylvania in its government operations. 
Revenue Tax on Parcels Post ...,,, , ,.,,. 2% 

PARDONS . . :'4i^^Mm 

A person convicted while on parole of another offence for which 
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he was subsequently pardoned riK^. 8e^*!<5<^nfi5(rer^d as sUll on parole 
4hf ^^'fipt Wente^^M.-'MWrhi^^ •cii*ct;mstances appear, is en- 
«kl»tfc'%freedoiiivort*iittM^* ^'^ . ' , 

' ••'Ph^-Afc'ls of^ay l:0ri^r.P;i.:W->anO9/ WllVP'. L. 1055, and 
June 3, 1915, P. L. 780, 'cetisiaetia: ' ^ "' -^ '^ 
'Pardons ; ./:........:..... ' HZ 

POLICE " ' 

*'--^crre-id liotWrife.td^preVenJ the legislature' from ;requifing the cer- 
**%ifi^<es'bf-appdinthii^Vit and oattis of volunteer police under the act 
c?fn9lt,-^j-t; *©«?. Hf6^i;>d "filed in the Office' 61' .the recorder of deeds. 
-* Thfeife ft;h^y€hin|'in -the* act'df'lS^'Z which feouires ^uch certificates 
^o- he Tecdrd^d^ thpfeforti the r^fcorder i^ allowed no fee by law.. 

^(^i^B'0^^^. , ;;v :^, ;;; , . : , . .::;.;'.... ,:...:.....: ior 

|mvAi||^|A^ r :;.;;;:.■ :;;' -^..V';^; • .■^';:-.^"^ ■• ;' 

""•^Uiidet Ihg Act of •June' 1^,191^ ,^P: L. 'lOeO,, the statements of priv;- 
u1^ballkers*hilist*be*phibH^ed.thi:ee he^wspapers of gen- 
eral circulatiew^lii the cotitfty v^fiere ^Bu^lness is done. Two'publi- 
"O&tlbns *riVe n'ot^ necefegary, unless the're fs a legal periodical published 
4ri ' that- ewnfty;' in which «Vent the ^iafement hiust appear three times 
M-th*" le^al ^riodfc^VaS' W^l as in thfe newspaper of general circu- 
lation. '^ -. 
Pwate Banks It 

PRIVATE BANKERS ^ ^ 

^iA-priyate banker who- buye "foreign -Exchange for the purpose of 
transmitting money to a foreign* .cOiintry is hot, on failure' of delivery 
ajid the return of the foreign draft or money order, liable 'for any 
Toss that may arise by reason of the conversion of such foreign draft 
or money order into United States currency. ' « • •' 
Private Bankers , 31 

Where a private banker with whom nioneys are deposited for tr3h- 
Bfri^^ion to ioreign countrrcs niust bi!iy for th'at purpose foreign ex- 
cte«g$, ;and , then Y'^hout* default -oh" his part fails to effect delivery: 
and, OTt the return of the foreign exdvaAge, the pr6ceeds contrertea 
y^tevtFnited States xurrerteyi^jare less -than he originally received, he 
Q^nott be held liable >fdr the/difference.' ' ". 

-^ ^ei private, banker. is riot fin* insurer -Against chahge of c'onditfons 
affecting the money market; the risk in such cafere is entii'ely that of 
tji^. se^^er;,;. . . .1, 

Money Exports > . ,. . ...,...,,,......,., lOS 

PRACTICE 

The Coniinpnwft^Vth.i& bound ;by4he provisions of the Practice Act 
o^ 1915; and when it brings its action «of assumpsit; the statement 
Aled must be sworn to as in all other cases covered by the Act. 
Coinmonwealth v. Wolf Store Co 50 

-An-averment-by the plaintiff in its statement that the defendant ad- 
mitted its liability for certain damages caused by its alleged negligence 
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cannot change the form of action from trespass to assumpsit. 

Such admission might be vidence to establish negligence but not to 
establish a promise to pay/ - . ^ . - > -^^ i . ^ :•. ••''"_; 

Reist vs. Penna Railroad Co. : . . . . ....!... ... .;. . , .^ . i...*;. 41!i#n 

A single woman is liable to arrest on a capiat ad' *tesporf((ieW(fciM=*^ 
in an action to recover damages for alienation of husband's affectipnsj^^ 
there is no statute nor decision which relieves her.^ "" ' '^ ^ -*** '•*''* 

The statute abolishing imprisonment for debt does not apply to ^ 
action to recover damages for alienation of affections. ^'j .= 
McLaughlin vs. Klinger . ...'... . . . T. . .... . ... ; .,. 

PUBLIC OFFICERS 

The purpose of the^act of June 7, i917, P. L. 600, is twofold:' IVT^ ^'' 
provide for the dependents of officers and: erhployes enlisting in/the»^i^ 
military or naval service of the United States; and 2. To secure to- such ^•* 
officers and employes a return of their office or employment • *lpons^;' 
the determination of their federal service. 

Their incumbency of their respective offices' is xrertaitily* s'b'fair' iri''l 
abeyance that no violence to the language of the act is done by hold- 
ing that a vacancy exists in the office so long' as they arfc in-service 
of the United States. ,■ > ^ . ... : > . - t^/* 

Groome^s Case ;........ : . . tiSv* 

The statement required under § 22, act of July?., 1913. P. L.* 67^v ^^ 
providing that fines collected for sviol^ipn:©! the $ftme?:shall be- jje- •>, 
ported to the state highway department )?y such collectgr^.e.. gv arius-rtl 
tice of the peace, must be sworn to before some officer other ^.iJiaji.U 
such justice of the peace making such return. . - . » • •..-: .^^-'^ 

Official Statements , .' 218 

' ■ . » : •■ ■ * ^ rt*y, 
PUBLIC SERVICE COMMISSION 

- ■ . • .\ . I. 

There has been delegated to the public service commission author- •: 
ity to supervise and regulate rates of gtrpet. railway companies to .the .: 
full extent of the power of the legislature. » ,... ..j . 

Pittsburgh Railways Co. ......:.... 106 '' 

REQUISITION ' ^^.^^ 

The preliminary arrest is not properly a. part of rencjitio?^ prope^(|-> 

Another state is hot precluded' by lunacy proceedings from, iristi-.. .. 
tuting and prosecuting rendition proceedings. /.• ^ v- • ^^^C 

Thaw's Case : \. . . .'/., ,l',^.'l\ . .1.]'. ^^^ J7^.l 23* r > 

ROADS V r :> . ^* *:i 

, The attorney general may refuse to pernii t the use -of the -name ofttae ' 
Commonwealth in quo warranto proceedings. -•• . ; ^ '^.«r. ?" .vt^ri .r\%: 
Lancaster Auto Club vs. Road Co. . . . . . . . v . . ... ...!'....'.. ; . : . 22^ \f 

RATES OF FARE ^ - x - j I ,. ijy l^t.y^ 

The legislature has the power to change rates of fare ftxed l)y lip^allV 
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wMkmMtB at the time of coneent gxaated and which rate was made a 
eonditioB on which consent was ^en to construct the line within 
mmldpal limits. 
Pftlsbvili BaOways Co. 106 

gPBCIAL SESSIONS 

Unless a special session of the legislature is called, the president of 
the senate is required to direct the special election to fill senatorial 
vacancies to be held at the time appointed for holding the general 
elections. 

When a special session of the legislature is called by the governor, 
it is the duty of the president of the senate to issue writs for special 
elections in accordance with the act of 1839, P. L. 526, and act oi Jan. 
16, 1855, P. L. 1. 
Senalerial Vacancies 220 

STATE BUREAU OF MABKETS 

The State Buxeau of Markets has no authority, under the Act of 
July 17, 1917, P. L. 1013, to make a prompt sale of a car load of per- 
ishable farm products which has been refused by a consignee because 
of its slightly deteriorated condition, even when such sale, while the 
eomvnon earner is attempting to collect the freight fnom the consign- 
or, would benefit both the prwlucer and consumer and save a total loss. 
In order to make such safe, there would have to be an agreement of 
all parties. 
Perishable Farm Products 74 

STATE EMPLOYES 

A substitute, employed under the Act of June 7, 1917, P. L. 600, 
is not within the provisions of the Act, either in respect to the right 
to retain the office or employment to which he has been called as a 
substitute or the right to have any part of his salary paid to his de^ 
pendents in case he enters the military or naval service of the United 
States. 
Employes of State Government 18 

The Act of June 7, 1917, P. L. 600, applies to those who, in good 
faith, have entered since that date the service of the Cominonwealth 
and subsequently enlist, enroll or are drafted into the Military service 
of the United States, as well as those who were employes of the State 
prior to the passage of the Act 

In re State Employes 77 

» 

Und^r the Workmen's Compensation Act of June 2, 1915, the Com- 
monwealth is an "employer," and the proper person upon whom to make | 
service of any notices or papers requiied under the act is the head 
of the department, bureau or commission under whom the injured em- 
ployee was working; at the same time awards should be made against 
the Commonweidtb and not against the particular department of 
Uie government by whom the injured person was employed. 
tnjnred Emirieyes of Commonwealth 192 
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STAie HIGHWAYS 

Section 13 of the lujt of May 81, 1911, P. L. 468, provides that all 
work of conatruetion, building or rebuilding of state highways, except- 
ing that of repairing and maintainance, done under the provisions of 
the act, shall be by contract and shall be according to plans and speci- 
fications to be prepared in every case by the state highway depart- 
ment* 

The state highway commissioner has all the rights and powers con- 
ferred by existing laws on supervisors or commissioners of townships. 
Highway Proposals IZ$ 

STATE TAX 

The Act of April 6, 1880, P. L. 272, does not justify the imposition 
of any tax upon ^{udgments. orders or decrees of the Court of Quarter 
Sessions, eitner in criminal prosecutions or in desertion, non-support 
or Juvenile cases. 

State Tax on WriU 180 

TAXATION 

Capital invested in the construction and maintenance of such 
wharves and docks as are necessary for the business purposes of a 
corporation organized for the purpose of building and repairing ships 
it capital employed in carrying on manufacturing and is exempt from 
taxation. 
Commonwealth vs. Phila. Ship Repair Co 44 

Under the acts of June 1, 1899, P. L. 420 and June 8. 1891, P. L. 
229, the subject of taxation is capital stock at its actual value in cash. 

Capital stock represented by tangible personal property located per- 
manently outside of this state is not taxable in this state. 

The exemption of manufacturing corporations from tax on so much 
of their capital stock as is used in manufacturing extends only to 
that which is actually employed in carrying on manufacturing in this 
state. 
Commonwealth vs. Semet-Solvey Co 58 

Before a corporation can claim exemption from payment of tax on 
capital stock it must satisfy the court it is engaged in manufactur- 
ing and that its capital stock is exclusively employed in carrying on 
the business of manufacturing within Pennsylvania. 
Commonwealth vs. Ellwood Sand Co« 114 

VOLUNTEER POLICE OFFICERS 

A volunteer police officer can, in the manner prescribed by the Act 
of May 2, 1899, P. L. 173, execute a warrant issued in the county in 
which he is commissioned, for an offence com«mitted therein, in any 
county in the state to which the offender may go. 

A volunteer police officer cannot make an arrest without warrant 
outside the limits of the county for which he is commissioned. 
Volunteer Police Officers 16 
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WORKMEN'S COMPENSATION , , r r 

The Workmen's Compensation Act of 1915 expressly, included, the 
Commonwealth within- the term "Employer,"^ whfch is equival^t .to ,^ 
conferring authority up6n an employe to secure ^n award against .t^ie /. 
Commonwealth, in accordance' with' the' provlsio'ris of the/Uct'. ■ ' '•,; 
Compcsnsktion against Cdmmdiiweaitli . . 7. . . . '. .1 .... .\ i . . . , . 79.^ * 

The classification contained in the workmen's compensation act of ' 
1915 exempting, persons engaged iil domestic service ' or agricujtjarej ^ 
is genuine and founded on a real distinction in the subjects classified,'/ 
and. the act is therefore constitutional. . * .' ' ' •' ' ' '^ 
Classified Workmen J41.- , 

WORKMEN'S INSURANCE FUND 

The State Workmen's Insurance Pun^ should can>y -with msvir- • 
ance companies its own insurance on" its ^office- furniture and other ;: 
equipment, against loss of fire, the costs thereof to be paid out of and 

charged to the expenses of the Fund's Administration. ^ ... r ^ 

Stdite Workmen's Insurance Fund , 85 
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